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Who “Wins” When Relief From Forfeiture is Granted? 
 

 

It is common, after parties duke it out in court, for 

the winner to be “awarded costs” - the loser must 

pay all or a portion of the winner’s legal fees. 

However, in an application for relief from forfeiture, 

who wins and who loses is a more nuanced matter. 

 

As a refresher, an application for relief from 

forfeiture is brought by a tenant when a landlord has 

terminated its lease and the tenant seeks to have it 

reinstated. Relief from forfeiture is the right of the 

Court to set aside the termination of a lease and 

reinstate possession to an evicted tenant. It is a 

discretionary remedy that a Court may grant if, given 

the conduct of the parties and the surrounding 

circumstances, the Court considers reinstatement to 

be just and reasonable. Courts tend to take a 

generous view of what is just and reasonable; as a 

result, relief from forfeiture is more or less generally 

granted on certain usual conditions (such as payment 

of rent arrears). 

 

In a recent decision of the British Columbia Supreme 

Court in Hudson’s Bay Company v. Cherry Lane, the 

Court decided that even though relief from forfeiture 

is granted in favour of a tenant, such that the tenant 

“wins”, the landlord may nevertheless be entitled to 

recover its legal costs from the tenant. 

 

In the Cherry Lane case, Hudson’s Bay Company 

withheld payment of rent and the landlord terminated 

the lease. In the application for relief from forfeiture, 
 

 

 

 

the Court held that the tenant was in default of its 

rental obligations under the lease, the landlord 

was entitled to terminate the lease, and the tenant 

was entitled to relief from forfeiture (so long as all 

rent was paid). 

 

The only outstanding matter was the question of 

costs. This issue was brought before the British 

Columbia Supreme Court subsequent to the main 

hearing of the application for relief from 

forfeiture. Each of the landlord and the tenant 

asserted that they were the successful party in the 

application and therefore claimed that they were 

entitled to have their legal fees covered by the 

other. 

 

After surveying case law, the Court concluded 

that there is no common practice regarding cost 

awards when relief from forfeiture is granted. It 

approvingly cited Jungle Lion Management Inc. v. 

London Life Insurance Co., where the Court had 

granted the tenant relief from forfeiture and 

awarded the landlord its costs, explaining that 

“[r]elief from forfeiture is a remedy which 

invokes equity in order to override the 

[l]andlord’s legal rights. The [tenant] may 

appear to be successful if it salvages its tenancy, 

but that does not mean that the [l]andlord was not 

actually ‘right’”. This statement summarizes the 

conflict that arises in determining which party has 

won when relief from forfeiture is granted:  

 
 



 
 

 

 

  

_____________________________________________________________________________ 
This publication is a general discussion of certain legal and related developments and should not be relied upon as legal 

advice. If you require legal advice, we would be pleased to discuss the issues in this publication with you, in the context o f 

your particular circumstances. 
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although the landlord may have 

lawfully terminated the lease, the Court 

may give the tenant another chance, 

and under these circumstances, it is not 

clear who was the successful party.  

 

In Hudson’s Bay Company v. Cherry 

Lane, to determine who was the 

successful party, the Court focused on 

whether the tenant was entitled to 

withhold payment of rent. It found that 

the very act of withholding rent 

initiated the sequence of events that led 

to the application for relief. It 

concluded that since the tenant had a 

continuing obligation to pay rent to the 

landlord without abatement, set-off or 

deduction and had failed to do so, the 

landlord’s termination of the lease was 

proper, even if relief from forfeiture 

was available. Relief was granted, 

subject to the tenant paying the  

 
 

 

 

 

 

outstanding (and ongoing) rent, but 

the Court found that the landlord 

was the successful party. Essentially, 

its position (that the tenant was not 

entitled to withhold rent) was 

vindicated. Consequently, the Court 

found that the landlord was entitled 

to have its costs of the legal 

proceeding paid by the tenant. 

 

This is an important ruling. It holds 

that even where the tenant wins 

relief from forfeiture, the landlord 

wins its costs. The case serves as a 

cautionary tale to tenants who 

choose to not pay rent, suffer lease 

termination and then bring an 

application for relief from forfeiture. 

It also provides comfort to landlords 

defending such applications at 

significant legal cost. 

mailto:mbadon@dv-law.com
mailto:francine@dv-law.com
mailto:ccooper@dv-law.com
mailto:ddaoust@dv-law.com
mailto:ggalati@dv-law.com
mailto:rhaber@dv-law.com
mailto:wolfgang@dv-law.com
mailto:mmcbain@dv-law.com
mailto:ppang@dv-law.com
mailto:jpaquin@dv-law.com
mailto:bparker@dv-law.com
mailto:ltedesco@dv-law.com
mailto:nvukovich@dv-law.com
mailto:pwallner@dv-law.com
mailto:dwatkins@dv-law.com

