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Early Access Letters
By Glenn Browne

s hard to imagine [nancing
construction on 3 premises in
which you have no legal interest.
However, in order to meet con-
struction. schedules, opening date

projections and cash flow targets, a

tenant must sometimes consider
whether it is willing 1o comnmence
construction  without having an
executed lease or agreement in
place. While this decision may
expose the tenant t6 considerabic
sisk, under cerain cirqumstances

both the lfandiord and the tenant §

may be willing 10 proceed with
construction, absent the existence
of an executed lease or agreement,
In order to allow 2 enant to con-
ST i85 space prios (o executing &
lease for the space, # landlord and
2 tenant would be wise to enter
into an Fartdy Access Agreement
providing for cenain understand-
ings between the parties, prior to
the tme thar the lease or agree.
ment is executed. The Early Access
Lenter need not be z long or com-
plicated document, but should pro-
vide for cenzin qucial undersiand-
ings to establish the rights and pro-
tect against the liabilities of each
praty, as well as to aeate an under-
standing  of the relationship
between the parties. At a minimurn,
the Early Access Letier should
cover the following tapics: §) plans;
i) insursnce; i) Indemnification;
and &) what happens if a lease is
nol executed by the parties; and v2
construction rules and regulations.
Prang

Befare z tenant is allowed
access to the premises to begin

continted on page 4

in the position of having to seck rent relief in varving degrees from their land-

ords in an effort to overcome short-erm financial difficulties. While the landlord
finds unpalatable the prospect of reducing a rental income stream 1o which it has
become accustomed, the prospect of having a vacancy in 4 shopping center, with iis
attendart adverse effec. .n neighboring terans, as well a3 the additional costs involved
in replacing the tenant through the payment of brokerage fees and lease inducements,
may be even more unpalatable.

The landlord will face added pressure to come to some agreement with 2 financially
strapped tenant in sitations where vacancies already exist in the shopping center,
where the tenant is key {0 the center, where the tenant’s departure will trigger frther
departures from the center by tenunls possessing co-tenancy clauses in their leases, or
where the tenant’s deparfure may have 3 domino effect on other tenants in the center.

The following are some protections that the landigrd may wish 1o secure prior to
agreeing 1o sent relief.

Abatcment vs. Deferral. Alihough the tenant would prefer that some or al} of the
rent payable abate fully during the relief peried, the landiord's preference is that a por-
tion of the rent which would otherwise be payable 10 the landiord be deferred and sub-
sequent rent payments increased. This type of remt restructuring has the added advan-
tage of appearing ot o diminish the landiord's net return on a lease. The landlord may
agree to defer the payment of mindmumy/basic rent and percentage rent for a certain
rumber of months, but require the tenan! 1o continue paying additional rent items such
a5 its share of realty taxes, commeon 2rea costs ang utilities consumed in the premises.
The deferred rent is added to the minimum/basic rent payable during later years of the
term. OF course, the landlord always has the option of “forgiving” the deferred rent in
exchange for “good behavior” by the tenant (fe, no default during the relief period).

Forbecarance by Landiord. The iandiord may wish to characterize the rent relief
period as the period during which the landlord will forbear from exercising its
remedies under the lease, The difference between the amount that the tenant should

Kc&nl' downterns in the economy have incressingly found retail and office tenants
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proceedings. Any requests tor post-
ponement of the landlord’s security
interest will also alert the landlord o
the caims of other secured creditors,
who may be lending money 1o the ten-
ant. As a condition of any postpone-
ment by the fandiord of is security
interest, the landlord may require satis-
faction as 1o the manner in which such
new funds will be expended by the
enam and require repayment of some
or all of the deferred rent,

Adjustments. In consideration of
the landlord’s zgreeing to gront remt
relief, the tenant should acknowledge
that any credits owing by the landlod
to the tenant on gccount of year-end
adjustments for addiional rent items
such as commen area operating costs,
any realty tzx refunds and any other
similar refunds owing o the tenam
shall belong to the landlord and may
 be applied by the landlord to reduce
the Relief Arrears. Sample wording for
this provision is as follows:

Adjustments: In consideration of

the landiord entermg imo this

Agreement, the Tenant acknowi-

edges that any amounts that

would otherwise be payable or
repayabie by the Landiord o the

Tenant undder Sections of the Lease

that provide for adjustments in

respect of, instalments, pre-pay-
ments or estimates of Additional

Rent, or that might otherwise be

payable or repaysble by the

Landiord to the Tenant may, at the

Landlord’s option, be applied to

reduce the Relief Arrears from

time o time instead of being paid
or repaid to the Tenant or being
credited against Rent that is not

Relief Arrears.

Clawbuack of Tenant's Favorable
Righits. The granting of rent relief to 3
tenant provides the landlord with the
opportunity to take back (either per-
manendy or temporarily during the
duration of the rent relief period} rights
that the landlord may have had to give
up in its initial lease negotiations with
the ienant. The tenant should be
required to forfeit s renewal rights,
rights of firs refusal and expansion
rights, lease termination rights, co-ten-

ancy provisions and any exclusivity
rights granied to it. This s also the
landlord’s opportunity to  impose
racius restrictions on the tenant, re-visit
any exclusions from operating costs
that may have been negotiated easdier,
impose relocation obligations on the
temant, and require payment of a secuy-
rity deposit.

Financial Statements. Whije the
rent relief is in effect, the tenant should
be required to provide the landiord
with monthly gross revenue repors,
yussierly financial statements, audied
year-end stalements, and any other
repons and  information reasonably
requested by the landlioed.

If the Relief Arrears are
substantial, the landlord
may wish to consider baving
the tenant execute a
promissory note in a
principal sum equal to the
amount of the deferred or
abated rent plus interesi,

Indemnifier or Guarantor. The
landiord may wish to insist upon the
addition of an indemnifier or guarantor

(or the addition of additional indemni-

fiers or guarantors) who will remain
jointdy and severally Lable with the ten-
ant for the fulfillment of the tenant’s
obligations under the rent relief agree-
ment and the lease during the rem
relief period.

Landlord’s Termination Rights.
The landlord should provide iself with
the sight w tesmninate the rent relief at
any time upon thirty (30) days’ prior
written netice, as well as the right to
terminate the lease at any time upon at
least sixty (603 days' prior written
notice W the tenant. The landiord
should resist the imposition of oiteria
under which these tesmination rights
may be exercised, as the landlord
needs the flexibility 10 market the
premises and to terminate the ease if it
finds a replacement tenant who is pre-
pated 1o pay the rent sought by the
tandiord.

Right to Show the Premises. If the
lease does not aiready contain this
sight, the landiord should give itself the

right 1o enter the premises upon 24
hours’ prior notice to the tenant for the
purpose of showing the premises to
prospective tenants,

There is no guarantes thal a finan-
clally challenged tenant will regain its
former financial strength and iwsume
the payment of remt in a manner
favoured by the landiord. However, if
the landlord follows the suggestions
outlined above, it may survive rent
redief without grief,

el

“Use Restrictions”
continued from page 5

derermine is approprdate, from time
10 time during the kife of the center.
This is not to suggest that no other
tenants will have input in this dec-
sion. For example, some large
depanment stores may protect some
portions of the center from uses that
are included on the Reserved Use
List. The primary advantage to this
approach is that the landlord can
make these decisions on a case-by-
case basis with assurance that it has
reserved the right to protect each
new tenant's rights, white also having
the flexibility to make those decisions
as the tenant mix develops, as all of

- the facts become known, and the

weaker beeomes fully occupied.

The use of a Reserved Use Clause
does not mean that there is no need
for a declaration of restrictions,
because a well-designed deciaration
of restrictions will address many
issues far beyond the use cdause.
However, these two approaches,
used in conjunction, ofien can lead
to shorter and simpler lease negotia-
fions, give comfort to landiords, ten-
ants, lenders, and future owners that
the shopping center is being operat-
ed as # cohesive use unit, and help
ensure that the center will retin iis
value in the markeiplace over
an extended length of time.
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