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Each commercial lease will contain a system of clauses dealing with the rights of the landlord
and the tenant respectively where one or the other fails to perform its obligations. There will be
included a default article which groups together a number of provisions that help to define what
constitutes a default and that, in addition, sets out remedies. A sample of a carefully drafted
default article is attached as Exhibit A1@. The default articles responds to the principles that apply
at common law and under the Commercial Tenancy Act R.S.B.C. 1996, c. 57 (the ACTA@). The
principles applicable to landlord and tenant defaults are, generally, woefully inadequate to
respond to the needs of landlords and tenants in a modern commercial setting and, it is for this
reason that very careful attention to the default article is required. Later in this paper there are
comments on deficiencies in this area of the law as noted by the Law Reform Commission of
British Columbia in its AReport on the Commercial Tenancy Act@ issued in December of 1989.
Coincidentally, lawyers and law clerks that deal with commercial leases should all have a copy
of that report on their desks and should be familiar with it. It is an excellent analysis of how the
law stands. Regrettably, none of its recommendations appear yet to have been carried forward
into law and there does not seem to be much of an impetus for that to take place. Nevertheless,
the report is invaluable as a source of insight into the historical origins, current state of the law,
and its problem areas. In addition to careful consideration of the default article in the lease, it is
also necessary to examine carefully the other articles because, throughout the lease document
(and its schedules which may deal with landlord and tenant work obligations, rules and
regulations, and other matters) there are interspersed numerous default-related provisions. They
represent a kind of fine-tuning of the remedies to deal with specific situations. A third category
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of clauses that form part of the default and cure system are provisions which may be grouped
together, or may be interspersed through the various parts of the lease and which are designed to
graft onto the lease additional assurances or security for performance. These take the form of
deposits, letters of credit, performance bond requirements, and general self-help remedies.

A general comment pertaining to remedies is that many commercial leases are made unduly
complex and inappropriately long because of the tendency for lawyers to include redundant
provisions pertaining to remedies. Then, the problem is made worse by the risk of conflicting
and inconsistent or ineffective provisions (for example, provisions which the courts simply will
not give effect to, several of which are referred to later in this paper).

The Default Article
Some initial insight concerning why default articles are necessary in leases and why they contain
the particular provisions that they do may be obtained by referring to pages 4 to and including 7
of the Law Reform Commission of British Columbia AReport on the Commercial Tenancy Act@
(referred to in the rest of this paper simply as the ACTA Report@). They provide an overview of
the CTA and summarize the general problem areas. These can be grouped basically into two
general areas: Events of Default - Forfeiture and Distress.

Events of Default - Forfeiture
Attached as Exhibit A2@ is a copy of pages 111 to 126 inclusive of the CTA Report. Note that in
the introduction, the fact that landlord and tenant law historically developed out of the concept of
a lease as a conveyance is noted.

This historical development which, has resulted in the
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commercial lease being, in many respects a hybrid kind of document which incorporates both
conveyancing and property law concepts as well as, to some extent, contract principles. Its
hybrid nature results in complexity, unpredictability and confusion. A prime recommendation of
the CTA Report is that the principles of contract law be applied to commercial leases. In the
meantime, however, it is important to note that this recommendation has not been implemented
by statute and it is, therefore, necessary to keep in mind the peculiar nature of the lease when
considering default remedies.

Pages 111 to and including 126 of the CTA Report (attached as Exhibit A2@) explain the
historical, common law developments pertaining to the landlord=s right to terminate and provide
an analysis of the procedural and substantive provisions of the CTA pertaining to the landlord=s
right to terminate where a tenant defaults.

Historically, because the lease was regarded as conveying an interest in land, a breach of one of
its terms, such as a failure to pay rent, did not of itself entitle the landlord to resume possession.
A right to resume possession was available only if the lease specifically gave to the landlord a
right to terminate for non-payment of rent, or, if the lease either gave to the landlord the right to
terminate for breach of another provision or, alternatively, if the breach would, by its nature, be
construed as a condition as opposed to a mere promise. If the tenant failed to pay rent, the
landlord=s only remedy at common law was to levy distress or to sue for rent.

The CTA provides, in s. 25, an express right for the landlord to recover possession where rent
remains unpaid for seven days and, in addition, allows the landlord to recover possession where

4

a tenant Amakes default in observing any covenant, term or condition of the tenancy, the default
being of a character as to entitle the landlord to enter again or to determine the tenancy, ...@. A
procedure is set out in that section for recovering possession.

Other procedural remedies are available to the landlord under other sections of the Act, as well,
to deal with situations where a tenant is overholding or where rent has been in arrears for over a
year.

A general consensus, however, is that these provisions are entirely inadequate and

outdated. It is therefore the prevalent practice in leases to define carefully what events will
constitute a default under the lease which entitle the landlord to terminate and to specify in clear
terms his landlord=s rights to terminate, to re-enter possession, and to claim damages when these
defined Aevents of default@ take place.

Other General Default Remedy Provisions
It is common to find a requirement for a security deposit to which the landlord can have recourse
where a default occurs. Usually, there will also be a requirement if the security deposit is drawn
upon for the security deposit to be replenished or “topped up”. Alternatively, an irrevocable
letter of credit may be provided for and, as indicated above, a self-help remedy permitting one
party to cure a default by the other at the other’s expense will be provided for too. An important
feature of the self-help remedy from the landlord’s perspective is that once the landlord has
cured the default and added the cost plus the administration fee to rent, it is then in a position to
enforce remedies to terminate, or distrain, or to enforce personal property security, where rent is
overdue.
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Specifically Tailored Remedies
It is not sufficient when dealing with a lease to stop when you have finished examining the
default article and the “Other General Default Remedies” described above. The next step is to
review the rest of document carefully identifying situations where particular remedies have been
provided for. This involves analyzing the “fine tuning” provisions of the default system. Set out
below are comments concerning common default remedies that represent “fine tuning”. One
form of self help remedy that is sometimes found in leases entitles the Landlord to withhold
utilities and other basic services where a tenant is in default.

Construction and Repair Provisions
It is typical

to find provisions such as the following relating to construction and repair

obligations.

Access Restrictions
A landlord will often preclude a tenant against having access at all to the project or the premises
until building permits, insurance certificates, and approved plans and specifications are
produced, and will reserve the right to require the removal of any person from the premises
where these requirements have not been complied with.

Stop Work Right
Where work is found not to conform to approved plans and specifications, or to be not in
conformity with governmental requirements, a landlord will often reserve the right to stop the
work by the tenant and its contractors and may also have the right to require the removal of the
work and restoration of damage caused in a removal.

All of this would be at the cost of the

tenant and normally an administration fee would be added. Similarly, a landlord would have the
right to correct work at the tenant’s cost that does not conform to requirements. (Reciprocal
rights are also common in favour of tenants where landlords are required to do work).
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Builders Liens
Invariably, there will be a requirement that the tenant remove any Builders’ Liens that are
registered against the premises or the project in connection with its work, and the landlord will
reserve the right to make payment to the lien claimant or into court and obtain full recovery of
the landlord’s costs in obtaining removal of the lien, if the tenant does not get it removed within
a stated period of time. This is a key provision for landlords who are concerned about the
possibility of a lien claim impeding their ability to obtain financing on a project.

Occupational Health and Safety Concerns
It is common for an indemnity in favour of the landlord to be included in connection with fines,
or liabilities arising from the actions of the tenant or its contractor under occupational health and
safety legislation or other governmental requirements pertaining to personal safety.

Bonds
It is also common for the tenant to be required to produce performance bonds in connection with
the work and improvements that it provides. The landlord would have the right enforce the
performance bond if the tenant or its contractors breach their construction and improvement
obligations.

Withholding of Tenant Allowances
Invariably, if the tenant is entitled to a construction allowance or other form of inducement
payment, a default of its obligations under the lease will disentitle it to payment of that
allowance until default is cured.
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Withholding of Rent Payments
Tenants who have the benefit of construction or repair obligations by binding the landlord will
frequently negotiate a right to withhold payment of rent or to be absolved from payment of rent
during a period when the landlord is in breach of those construction or repair obligations.

Site Deficiency Problems
A tenant will frequently obtain special rights where environmental hazards, soil conditions,
structural problems, inherent defects or similar problems are encountered on the site. This may
involve a right to abate rent or may in certain situations entitle the tenant to terminate the lease.
It is important to note that a tenant does not have a right to terminate the lease where a landlord
is in default to the obligations unless the lease specifically provides for such a right or the tenant
can demonstrate that there has been an effective eviction by the landlord. (For more detailed
comment on this situation, you may wish to refer to the paper “Quicksand Alert” included in
these materials.)

Rent
The lease will provide for interest to accrue on late payments of rent at a rate which is higher
than the normal commercial lending rate (to provide a disincentive for a party to allow arrears or
late payments to occur).

Where percentage rent is payable under the lease, it is necessary normally to include specific
rights for the landlord to audit in respect of the tenant’s sales (there is no implied right to audit
unless it is especially provided for) and, where a significant variance is discovered, the landlord
would normally have the right to require the tenant to pay the cost of the audit (plus an
administration fee of 15%). There would normally also be a right to terminate the lease. The
default article attached as Exhibit “1" would allow the landlord to terminate in this situation
without notice.

The landlord would also have the right where records are insufficient to
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determine what the sales actually were for any particular period, to have the auditor estimate the
sales and to bind the tenant to that estimate for the purposes of calculating the landlord’s rent
entitlement.

Use - Operating - Assignment
Liquidated Damages
As mentioned above, courts within Canada will not normally enforce a continuous operation
covenant and will, therefore, not compel a tenant to stay open for business where it refuses to do
so. Therefore, landlords will include liquidated damages clauses that allow the landlord to
recover rent on a daily basis for each day that the tenant is not in operation. As mentioned
above, however, these clauses are liable to be struck down as a penalty. Other remedies that are
often included where a tenant ceases operating are the ability for the landlord to ignore exclusive
use restrictions in favour of the tenant, the right to make alterations in the project that would not
otherwise have been permitted. For a more detailed discussion of remedies and enforcement of
these rights, you should refer to System One: Use and Operating included in these materials.

Insurance
Indemnity
The obligation of a tenant to maintain insurance (both property and liability) is of critical
importance to a landlord. System 4: Construction and Risk Management deals in detail with
these requirements.

The common self-help remedy where a tenant (or in some cases the

landlord) fails to insure is to permit the non-defaulting party to purchase the insurance at the cost
of the defaulting party and to recover an administration fee.

A second feature of particular importance has to do with indemnity provisions. In System 4:
Construction and Risk Management, there is a detailed discussion of the purpose indemnity
clauses. The point to note here is that the indemnity provision of the lease has the effect of
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making the enforcement of the indemnified parties’ rights easier and less expensive where the
defaulting party has breached its obligations under the lease.

Assignment and Subletting
As will be seen in the paper “Quicksand Alert”, a tenant continues to be liable for the tenant’s
obligations under the lease even after it has assigned the lease. If the lease is disclaimed or
repudiated by bankruptcy or insolvency proceedings the original tenants' liability for damages in
respect of the period from and after the termination will normally continue. Some leases will
also include a clause which requires the original tenant, should the landlord elect to require it to
do so, to enter into a new lease (a “Remainder Period Lease”) with the landlord on the same
terms as the original lease if the original lease is terminated as a consequence of the tenant’s
default or as a consequence of bankruptcy or insolvency proceedings.

In some jurisdictions it appears that a landlord is not liable for damages should it breach an
obligation to act reasonably in determining whether to grant its consent to an assignment or
subletting by the tenant. For that reason, it is not unusual for a landlord to include a clause to the
effect that it will not be held liable in damages should it refuse to grant its consent. Instead, the
tenant is limited to obtaining an order from the court requiring the landlord to grant its consent
where it has been unreasonably withheld contrary to the landlord’s covenant to not unreasonably
withhold it.

Rights of First Refusal Options to Renew Under Special Rights
It is common for the landlord to specify that the tenant's right to exercise an option to renew the
term of the lease, or to expand, or to enforce a right of first refusal or option to lease in respect of
adjoining property, is contingent upon the tenant not being in default under the lease. It is also
common for the landlord to specify that even if the tenant has cured a default under the lease any
default will have the effect of invalidating the right. Courts tend to soften the effect of these
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clauses to some extent where the default is inconsequential, inadvertent and has been cured, but
it is an issue which the tenant would be best advised not to leave unaddressed. Tenants with
strong negotiating positions will usually succeed in getting the clause amended so that as long as
the default has been cured at the time that the right is sought to be enforced, that right will be
reserved.

Conclusion
It should be apparent from what is set out above that the negotiation of default provisions in a
lease requires a comprehensive, co-ordinated, and thorough analysis of the entire document and
that it is not sufficient to rely upon the remedies and enforcement rights that are available to
landlords or tenants under the common law or the landlord and tenant legislation of the province.
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EXHIBIT 1

Section 16.01 Right to Re-enter
(a) An "Event of Default" occurs when:
(i) the Tenant defaults in the payment of Rent or Sales Taxes and fails to remedy the default within
five (5) days after written notice;
(ii) the Tenant commits a breach that is capable of remedy other than a default in the payment of
Rent or Sales Taxes, and fails to remedy the breach within ten (10) days after written notice that
(1) specifies particulars of the breach, and (2) requires the Tenant to remedy the breach (or if the
breach would reasonably take more than ten (10) days to remedy, fails to start remedying the
breach within the ten (10) day period, or fails to continue diligently and expeditiously to complete
the remedy);
(iii) the Tenant commits a breach of this Lease that is not capable of remedy and receives written
notice specifying particulars of the breach;
(iv) a report or statement required from the Tenant under this Lease is false or misleading except for
a misstatement that is the result of an innocent clerical error;
(v) the Tenant, or a Person carrying on business in a part of the Premises, or an Indemnifier
becomes bankrupt or insolvent or takes the benefit of any statute for bankrupt or insolvent
debtors (including, but not limited to, the Companies' Creditors Arrangement Act, R.S.C. 1985,
c.C-36, as amended), or makes any proposal, assignment or arrangement with its creditors;
(vi) a receiver or a receiver and manager is appointed for all or a part of the property of the Tenant, or
of another Person carrying on business in the Premises, or of an Indemnifier;
(vii) steps are taken or proceedings are instituted for the dissolution, winding up or other termination
of the Tenant's or the Indemnifier's existence or for the liquidation of their respective assets;
(viii) the Tenant makes or attempts to make a bulk sale of any of its assets regardless of where they
are situated (except for a bulk sale made to a Transferee when the Transfer has been consented
to by the Landlord);
(ix) the Premises are vacant or unoccupied for five (5) consecutive days or the Tenant abandons or
attempts to abandon the Premises, or sells or disposes of property of the Tenant or removes it
from the Premises so that there does not remain sufficient property of the Tenant on the
Premises free and clear of any lien, charge or other encumbrance ranking ahead of the
Landlord's lien to satisfy the Rent due or accruing for at least twelve (12) months;
(x) the Tenant effects or attempts to effect a Transfer that is not permitted by this Lease;
(xi) this Lease or any of the Tenant's assets on the Premises are taken or seized under a writ of
execution, an assignment, pledge, charge, debenture, or other security instrument;
(xii) the Tenant defaults in the timely payment of Rent and any such default has occurred on two
previous occasions, notwithstanding that such defaults may have been cured within the period
after notice has been provided pursuant to the terms of this Lease;
(xiii) there has been an Unexpected Termination (as that term is defined in Section 16.01(c)) of any
lease which the Tenant or an Affiliate of the Tenant holds for premises in the Shopping Centre or
in another shopping centre or development that is owned (in whole or in part), operated or

managed by or on behalf of the Landlord, an Affiliate of the Landlord, or its successors or
assigns, or that is operated or managed by a Management Company or an Affiliate of a
Management Company; or
(xiv) the Indemnity Agreement is terminated for any reason whatsoever, whether by the Indemnifier or
by any other Person or by effect of law, or, alternatively, if the obligations of the Indemnifier under
the Indemnity Agreement are reduced, modified or otherwise limited except by way of an
agreement made in writing by the Landlord.
(b) Notwithstanding:
(i) anything in any applicable statute or other legislation or any regulation that exists now or that
comes into existence and any rule of law or equity,
(ii) any defect in any notice given by the Landlord, including without limitation, an error in the amount
of Rent in arrears (provided, however, that Rent is, in fact, in arrears) or a failure of the notice to
require the Tenant to make compensation in money or remedy the breach; and
(iii) the Landlord's election not to give notice to the Tenant in respect of a breach (other than that for
which notice must be given under Section 16.01(a)(i) and (ii) above),
upon the occurrence of any Event of Default the full amount of the current month's and the next three
(3) months' instalments of Minimum Rent and Additional Rent and Sales Taxes, will become due and
payable. At the option of the Landlord, this Lease shall be ipso facto terminated and the full amount
of the Rent (calculated according to Section 16.02(b)) for that part of the Term that would have
remained but for the Unexpected Termination (as that term is defined in Section 16.01(c)) shall
become due and payable. If this Lease is so terminated, the Landlord, to the extent permitted by law,
may immediately repossess the Premises and expel all Persons from the Premises and may remove
all property from the Premises, sell or dispose of it as the Landlord considers appropriate, or store it
in a public warehouse or elsewhere at the cost of the Tenant, all without service of notice, without
legal proceedings, and without liability for loss or damage and wholly without prejudice to the rights of
the Landlord to recover arrears of Rent or damages for any antecedent default by the Tenant of its
obligations or agreements under this Lease or of any term or condition of this Lease, and wholly
without prejudice to the rights of the Landlord to recover from the Tenant damages for loss of Rent
suffered by reason of this Lease having been prematurely terminated.
(c) In this Article XVI, an "Unexpected Termination" means (i) a termination of a lease or a re-entry by a
landlord due to a default under a lease, (ii) a surrender of a lease to which the landlord does not
consent in writing or (iii) a repudiation, disclaimer or disaffirmation of a lease.
(d) It is understood and agreed that the Tenant shall be responsible for all of the legal costs of the
Landlord associated with the Landlord preparing and issuing its notice to the Tenant under Section
16.01(a)(i) and (ii) above.
Section 16.02 Right to Terminate or Relet
(a) If the Landlord does not exercise its right under Section 16.01 to terminate this Lease, it may
nevertheless relet the Premises or a part of them for whatever term or terms (which may be for a term
extending beyond the Term) and at whatever Rent and upon whatever other terms, covenants and
conditions the Landlord considers advisable. On each such reletting, the Rent received by the
Landlord from the reletting will be applied as follows: first to the payment of amounts owed to the
Landlord that are not Rent or Sales Taxes; second to the payment of any costs and expenses of the
reletting including brokerage fees and solicitors fees (on a solicitor and client or substantial indemnity
basis, as the case may be), and the costs of any alterations or repairs needed to facilitate the
reletting; third to the payment of Rent; and the residue, if any, will be held by the Landlord and applied
in payment of Rent and Sales Taxes as it becomes due and payable. If the Rent and Sales Taxes
received from reletting during a month is less than that to be paid during that month by the Tenant,
the Tenant will pay the deficiency, which will be calculated and paid monthly in advance on or before

the first day of every month. No repossession of the Premises by the Landlord will be construed as an
election on its part to terminate this Lease unless a written notice of termination is given to the
Tenant. If the Landlord relets without terminating, it may afterwards elect to terminate this Lease for
the previous default. If the Landlord terminates this Lease for a default, it may recover from the
Tenant damages it incurs by reason of the default, including, without limitation, the cost of recovering
the Premises, legal fees (on a solicitor and client or substantial indemnity basis, as the case may be),
and the worth at the time of the termination, of the excess, if any, of the amount of Rent and Sales
Taxes required to be paid under this Lease for the remainder of the Term over the rental value, at the
time, of the Premises for the remainder of the Term, all of which amounts will be due immediately and
payable by the Tenant to the Landlord.
(b) If an Unexpected Termination of this Lease occurs, (as that term is defined in Section 16.01(c)), then
for the purpose of calculating Rent under Section 16.01(b) and the Landlord's damages, the Gross
Revenue and Additional Rent will each be deemed to have increased at the minimum rate of five
percent (5%) per annum for that part of the Term that would have remained but for the Unexpected
Termination, and Percentage Rent will be deemed to have been calculated and paid on the Gross
Revenue so assumed.
Section 16.03 Expenses
If legal proceedings are brought for recovery of possession of the Premises, for the recovery of Rent or
Sales Taxes, or because of a default by the Tenant, the Tenant will pay to the Landlord its expenses,
including its legal fees (on a solicitor and client or substantial indemnity basis, as the case may be).
Section 16.04 Waiver of Exemption from Distress
Despite the Landlord and Tenant Act, or any other applicable Act, legislation, or any legal or equitable
rule of law (a) none of the inventory, furniture, equipment or other property that is, or was at any time,
owned by the Tenant is exempt from levy by distress for Rent, (b) no failure of the Landlord or its agent to
comply with any restriction or requirement concerning the day of the week, time of day or night, method of
entry, giving of notice, appraising of goods or any other restriction or requirement, will void or make
voidable any distress effected by the Landlord or subject the Landlord to damages where the Tenant
owes arrears of Rent at the time of the distress, and (c) the Landlord's right of distress will be considered
to continue and will be exercisable despite any forfeiture or other termination of this Lease.
Section 16.05 Fraudulent or Clandestine Removal of Goods
Removal by the Tenant of its goods outside the ordinary course of its business either during or after
Shopping Centre hours shall be deemed to be a fraudulent or clandestine act thereby enabling the
Landlord to avail itself of all remedies at law including, but not limited to, the Landlord's rights to follow the
Tenant's goods and to recover more than the value of the goods so removed.

