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A, Recognizing Whenr You Have Made An Agreement, And Wkat You
Have Agreed To

L Introduction

It is in the interests of both the landlord and the tenant to reduce their agreement upon

the basic terms of the tenancy to some form of writing as soon as possible and

preferably prior to the expenditure of any significant amounts of meney on the part

of either party.

The decision to use etther a non-binding letter of intent, a binding letter agreement
or a formal offer .to iease will be determined by the prevailing market conditions, the
nature of the project (development or operations), the strength or desirability of the
project, the availability of time, the requirements of lenders (for both the landlord and
the tepant), the trust between the parties based on previous dealings, the existenice of
recently executed leases between the parties, the Wiilingness {or unwillingness) to
mncur legal costs, the amount of money to be expended by both parties prior fo
opening and the presence or absence of a real cstate agent or broker commanding a

commission.

2, Legal Requisites for an Agreement

In order for a binding agreement to exist, there must be what Williams and Rhodes’
term "the requisites of a vatid agreement for lease”. The five (5) essential elements
for a legally enforceable agreement to exist are as follows:

{a) The Premises - they must be clearly defined and ascertainable.



(b) The Parties - all types of rent, minimum {or basic or net}, percentage
and additional, must be ¢learly expressed.
() The Term - the commencement and expiry dates must both be clear
or readily ascertainable.

{d) All other material terms of the contract not incidental to the landlord

and tenant relationship, including any covenanis, conditions,

exceptions or reservations.

The fact that a lease is upsigned is not material if (1) the agreement iy sutficiently
clear (ie. it is not merely an agreement to agree), (2) there is evidence of the intention
of the parties 1o be bound by the agreement, and (3) the five essential elements are

in place.”

3. Oral Acreements to Lease

There are some instances wherein a tenant finds itself in occupation of leased
premises without a written agreement. Although this may arise in the case of &
"handshake" deal (an increasing rarity), this situation more commonty arises where
{1}thereisan exchange of "deal-evidencing™ correspondence between the parties that
is thought to form the basis for the agreement, or (2) some form of preliminary
document was executed but it purported to be non-binding and contemplated that the

tenant would execute a lease.

if it cannot be established, from the pre-lease documentation or the conduct of the



parties, how unresolved terms of the lease are to be resolved, then it is possible that
either the landlord or the tenant might argue that no agreement was ever reached. I
the unresolved terms are on the list of the five essential elemenits, the argument might

succeed and the deal may be aborted.

H it can be shown that the essenbial terms are In place but the paperwork is ali that
is missing, the agreement might be saved by The Statute of Fféucis{ which provides
that if an agreement to lease is for a term of not more than three years from the
making of the ag;eezhent, and the rent is equal to at least two-thirds of the full

improved value of the premises, it can be enforced despite the lack of documentation.

The common law doctrine of part performance {eg. where the tenant has taken
possession of the premises and has paid rent based upon oral understandings) may
also operate to cause an unwritten and otherwise unenforceable agreement to be
binding and enforceable, even if its terms fall outside of the protection offered by the
Statute of Frauds. Failing these two avenues, an unwritten agreement o lease cannot

be saved and will be void.

4, Letters of Intent - How To Keep Them Non-Binding

Letters of intent can be "risky business”., What has started out as an expression of
interest runs the risk of becoming a binding agreemont to icasc. Oficn, there is no
lawyer involvement because, after all, it is "non-binding” and because it is "non-

binding”, it is often relegated to lower level employees who would otherwise never



have had the authority to enter into the contract. The danger is that the employee has
inadvertently bound the company to a deat that would, had it been a formal contract,
required approval of the company's Board of Directors, the consent of a co-owner,

and s0 on.

When used herein, the {erm "letter of intent” means a lease proposal, a term sheet or
a simple letter. The key factors here are the intention of the parties and the conduct
of the parties. The two crucial rules to follow are: (1) avoid having the letter of intent
construed as z contract, and (2} do not undertake any conduct that would mvoke
equity under the theories of promissory estoppel, detrimental reliance or guantum

meruit,

Promissory estoppel arises when one party makes a promise which it should
reasonably expect will be relied upon by the other party, and such party does so to its

detrimenl. A failure Lo enforce the prossise would resull in njustice to the innocent

party.

Quantum meruit is “an equitable doctring, based on the concept that no one who
benefits by the labor and materials of another should be unjustly enriched thereby;
under those circumslances, the Jaw tmplies a promise to pay a reasonable amount for
the labor and materials furnished, even absent a specific contract therefor.” {Black’s

Law Dictionary}



Even though there 1s no signed lease, 2 letter of intent may inadvertently be binding,
especially if all the essential terms have been agreed upon and there has been part
performance by one of the parties. This is because the partics, by their actions, have

indicated an intention of being legally hound.

Accordingly, itis important that a letter of intent contains language which constantly
reinforces the fact that there is no intention of being bound. The words * letter of
intent”, "letter of understanding”, or "intention" should be used constantly. The
words "agreement”, '.‘agree" or any varation thereof should never be used. The
document shouicf state, in bold and capital letters, if necessary, that the document is
not and is not intended fo be a legally enforceable agreement. Avoid using a

consideration ciause or an execution clause, as these are evidence of agreement.

For example, some sample wording might be:

"This letter constitutes only an expression of intent and does not
constitute a binding agreement between the parties. No party will be
under any legal obligation unless and until 2 definitive agreement
containing the terms outlined in this letter and other terms mutually
agrecable to the parties has been executed and delivered by all parties
intended to he bound.”

A commonly used expression is: "The foregoing matters are subject to the parties
entering into a formal lease”, In British Columbia (Egg Marketing Board) v. Jansen
Industries Ltd. (1992}, 24 R.P.R. 36 (B.C.5.C.),the landlord and tenant signed a letter

agreement which stated that the agreement was "subject to the exccution by the



parties of a mutually satisfactory lease agreement”. The Court held that the letter
agreement was in fact an enforceable lease, since it contained the five essential
clements. The term requiring a formal lease was not a condition precedent, but
instead was a term of the contract. Accordingly, it would have been more prudent to
insert in the letter agreement or letter of intent a condition that the lease be signed

beforc a binding agreement will result,

If one of the parties believes (or is afraid) that the parties have reached agreement on
the essential elements of an enforceabie contract but that party does not yet want this
to constitute an enforceable contract, then the pasty should consider entering into a
ietter agreement or a formal offer o lease, but with a condition precedent inserted.
Any type of condition precedent wiil suffice {(eg. Board of Director or senior
management approval}. The insertion of a condition precedent effectively achieves

veto power over the effectiveness of the agreement.

Once the letter of intent has been signed and the pariic:é begin to exchange
correspondence and drafl leases start going back and forth, the risk again arises that
the exchange of letters and conduct of the parties may result in a binding agreement.
Therefore, when 2 landlord sends out the leage, it may wish to set oul I its
accompanying correspondence (or even stamp the lease with) the following
statement:

"The submission of this lease for consideration docs not constitute
an offer to lease the Leased Premises and the proposed lease will



hecome effective only upon execution, delivery and acceptance
thereof by the Landlord and the Tenant.”

Even if a letter of intent is drafted carefully enough to avoid being a contract, an
unwilling party may still be bound based on the theory of promissory estoppel.
Although the parties have not entered into a binding contract, one party has acted
toward the other in a mammer which would create an ineguity if the first party were
not bound by their agreement. For example, a landlord may have given notice to an
existing fenant {o vacate the premises in order to make way for the new tenant, and

then the new tenant pugports to rencge on the deal.

H a party does not yet want to be legaily bound, and has noticed that the other party
is starting to spend a lot of money relying on the likelihood that the parties will enter
into an enforceable contract, then if may be prudent to remind the other party in
wriﬁng that no legally binding agreement yet exists and that any such expenditures
are solely ot the risk of the other party. If the contract nover docs materialize, then
the first party will have successfully avoided a claim on a quantum meruit basis,

since it never led the other party to believe that an enforceable agreement existed.

A final tip: if it looks like negotiations are going to go on for some time, and if there
1s some element of confidential information involved, then ensure that the parties
enter into a Contidentiality Agreement. The letter of intent may not be enforceable,

but the Confidentiality Agreement is.



10

5. What Have You Agreed To?

The agreement 1o lease provides the landiord with the binding documentation it needs
for financing purposes, as well as the marketing tool it requires to attract other
retatlers to the centre. It also secures the landlord’s rental income stream, since the

tenant may be given possession of the premises upon full execution of the agreement.

The disadvantage to the landiord and hence, the advantage to the tenant, of granting
the tenant possession of the premises on the basis of only an agreement o lease is
thal many items that are of importance to the landlord and which are ultimately
covered in the lease are not addressed in the agreement. Notwithstanding that the
tenant may be successful in negotiating some excelient amendments to the lease, the
lease is still a document heavily weighted in the landlord's favour, containing many
more covenants and obligations on the tenant's part than on the landlord's. By
contrast, the tenant in possession of premises pursuant to an agreement {0 lease can,
within reason, do anything he wants unless specifically prohibited from doing so by
the terms of the agreement. The fenant need only be careful that the landlord's
standard lease form is not incorporated by reference into the agreement and that any

rights of special importance 1o the tonant are 1corporated into the agreement.

The brevity of the document works in the Tenant's favour in many areas. For
examnple, the facl thut these sgreemends rurely specify thatrent is due on the first day

of the month has created enforcement problems for landlords. With respect to
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percentage rent, the agreement will state the percentage factor but usually omit
details regarding frequency of payment. The tenant may successfully argae that no
percentage rent 15 payable until the sales breakpoint is reached and that payment may

be made annually or quartesty, rather than monthly.

Agreements to lease usuaily require the tepant to pay its proportionate share of the
costs of operating, maintaining, tepairing and insuring the shopping centre.
Administration fees or management fees may be assumed but are rarely mentioned.
Inthe Denninger case®, the tenant successfully avoided the payment of administration
fees that were ﬁn? specifically provided for in the offer, a8 the court held that
administration fees were not caught within the net lease concept. Since most
agreements to lease do not include the detailed definition of "proportionate share”
coniained in most leases, with the various exclusions from the denominator and
different weighting factors of tenants, the tenant may successfully argue that the plain
English definition of "proportionate share” applies, namely, a fraction, the numerator
of which iy the area of the premises and the denominator of which is the area of the

shopping centre,

While agreements to lease often specify payment of advertising and promotion costs

on a per square foot basis, they often omit reference to annual escalations based on

CPL
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The use clanse may have been drafied with varying degrees of precision and the
tenant may take advantage of any imprecise or liberal wording devised by the
landlord's leasing representative. Conspicuous by its inadvertent omission in most

agreements is the tenant's operating covenant.

The conditions precedent for the exercise of any renewal eption (such as the notice
period and the tenant not being in default under the lease) may nof have been

specified. Similarly, all of the conditions precedent for the payment of any fenant

inducement may not have been detailed, in the interests of brevity.

Matters pertaining to assignment, subletiing and change of control by the tenant are
rarely addressed in this type of document, with the result that until the lease is fully

negotiated, the tenant is free to transfer its rights under the offer and the lease.

As agreements to lease rarely address the landlord's relocation rights, the tenant may
be in a postlion fo ransom the landlord seeking to redevelop the centre by demanding

major concessions and compensation in return for the tenant's consent to relocation,

Restrictive covenants may be so briefly worded in the document as to give the tenant
an edge in lease negotiation, as customary exclusions (such as departments stores and
freestanding buildings) may have been omitted. A landlord seeking to make any

coneession, such ag a restrictive covenant or a renewnl right, personal to the tenant
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may face problems if these persomal rights have not been spelied out in the

agreement.

Asit is unlikely that the tenant's insurance obligations have been addressed, it isalso
unlikely that all of the blanket releases and indemmnities of the landlord by the tenant

contained in the lease have been provided for.

Hence, it is clear that a good agreement 10 lease will balance brevity with the need
of both parties for cértaiuty of terms. A sample lelter agreement balancing these

completing faciors is attached to this paper.

B. Coping With A Binding Agreement That Doesn't Deal With
Important Points

Thé relative bargaining strengths of the parties wiil determine how successfuf a party
will or will not be in bettering ite position under the lease, The victim of a deficient
offer to lease may seek to evoke the "relationship” argument, stating that it is in the
mterests of the long term landlord and tenant relationship or other future dealings
between the parties, to allow additional comncessions o be granted fo the
disadvantaged party during the lease negotiations. After all, "what goes around,

comes around."

The disadvartaged party make also seck 10 stall lease finalization until the other party

requires some concession, such as a consent to financing, or a‘consent to transfer, or
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an estoppel certificate, and so on.

The guestion ultimately arises as to whether it is best to simply repudiate a bad
agreement. Until a tenant enters upon the land, he has no interest in the land but
merely a contractual right. "The demise of a term in land does not vest any estate
the lessee, but gives him a mere right of entry an the land, which right is called his
interest in the term, or interesse terminii’.” {Bouvier's Legal Dictionary) Hence, if
a landlord feels that it has made a bad deal and then reneges on the agreement, the
tenant may only sue for breach of contract and not specific performance. The
measure of damages is the difference between the rent to be paid and the actual value
of the premises at the time of the breach for the unexpired term. There can, however,
be no recovery of loss of profils from a business to be carried on upon the premises.
Hence, while there may be Hability for breach of contract, the damages may be

minimal.

. When Is 11 Better Not To Complete A Formal Lease?
Everyone would agree that it is better not to complete a formal lease when you know

that it will be worse than the offer.

From the tenant's viewpoint, the lease is usually one-sided in favour of the landlord.
The lease has many covenants on the tenant's part, but few on the Jandlord's part.

Unlike the lease, the offer may not have an operating covenant, radius restriction,
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transfer provisions, relocation rights in favour of the landlord, and other landlord
rights at the expense of the tenant. The offer will have fewer tenant defanlt
provisions, if any, than the lease. In a falling market, the tenant may refuse to
execute the lease until the fandlord agrees to rent concessions. 1f the tenant is
planning a major corporate reorganization or insolvency proceedings, it may find the
existence of an offer, as opposed to a lease, of benefit. The refusal to finalize the

lease uniil the deal is bettered may favour the tenant,

A landlord under an offer {o lease may also resist lease finalization when it perceives
no henefit to it.. Consider the situation of 2 landlord who, having signed an
agreement to lease with an anchor tenant, now faces the dreaded prospect of
negotiating and signing the tenant's (as opposed to the Jandlord's) standard Jease
form, which it knows 10 be worse than the offer. In that case, the landlord's position
deteriorates upon lease execution because silence in the offer may make the tenant
responsible for fulfilling the obligation. For example, unless the lease stipulates
othcrwise, the tenant has a duty to repair its premises.  The Conveyuncing and Law
of Property Act, R.5.0. 1990, ¢.C. 34 contains certain duties on the tenant's pari
which the tenant may contract out of when the lease is signed, namely, the duty to
pay rent without any deduction whatsoever, the duty 1o pay taxes, except for focal
improvements, and to repair, reasonable wear and tear and damage by fire, lightning

and tempest only excluded.
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Consider also the situation of a landlord who is propesing a redevelopment of the
shopping centre or an expansion by an anchor tenant. In that case, the landlord may
wish to stall lease exceution because it may be forced to give certain approval rights

to the anchor tenant which are not currently contained in the offer to lease.

D. When Does A '"No Lease, No Key™ Policy Work Best?

"Neo lease, No key" is used to describe the situation where the landiord withholds
delivery of the premises to the tenant until a lease has been fully negotiated and
signed by both parties. Tt is most commen in office and industrial leasing situations,
perhaps due to real estate agent involvement, but it is rapidly gaining favour in the

retail sector as well.

Some landlords utilize a simple "Tenant Proposal Form" (or TPF), being a non-
binding deal sheet or reservation form (a sample of which is attached to this paper),
and then proceed directly 1o a lease. Any form of pre-1ease document may zlso be
used, but the shorter and simpler the better. The rationale for a simple pre-lease
document is that a tenant who is unlikely to sign a TPF is even more unlikely to sign

a lease.

A "No lease, No key" scepario is obviously inappropriate where the tenant is
renewing its lease in the same premises and the landlord has no leverage in getting

a lease signed.



17

"No lease, No Key” is beneficial in new lease situations where one or both parties
will be spending significant monies on premises construction or inducements {o lease
and requires the certainty of having a firm deal with "no surprises” before proceeding
with such expendifures. The payment of a leasing commission is often tied in to the
later of lease execution or the tenant opening for business. When a property is in
high dJemand and the landlord needs to know guickly if the deal will be fully
consummated by lease execution, a "No lease, No key” policy 1s helpful in allowing
a landlord to determine whether the tenant should be dropped in favour of dealing
with another tenani én the waiting lst. The practice is most workabie when the
parties have a précedeni lease to refer to, which further expedites lease finalization,
A "No lease, No key" policy is also beneficial to a landlord who is dealing with a

tenant who has a reputation for tardy lease finalization.

Obvious benefits of 2 "No lease, No key" policy include the avoidance of delayed and
protracted lease negotiations by tenants who, having been given possession of their
premises before lease finalization, now experience operational prohiem§ or realize
{hat their deal is not as good as they had originally hoped. Legal fees are reduced, as
both parties focus on only the major issues and do not get sidetracked by the lesser

QnNes.

Some tenants resent "No lease/No key" situations because they may feel a need to

have their lawyers give up on issues earlier in the negotiation process in the interests
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of getting the key. I the comumencement date is a fixed one, the {enant may end up
paying rent before the lease is signed. Many tenants also feel disadvaniaged by the
deadline pressures which are inherent in "No lease/No key” situations, as they often
have only one clerk handling all of their lease negotiations, whereas Iandlords often
have legal departments well staffed with numerous clerks and lawvers to handle these

negotiations.

The downside of a "No Lease, No Key" policy to a landlord is the possibility of lost
rentifthe lease negotiation extends beyond the original anticipated premises turnover
date. Income is sacrificed for certainty of terms, but this is a price which many

landlords are increasingly prepared to pay.
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E. Dealing With Use Clauses, Exclusive Use, And Other Restrictions At
The Offer Stage

As 15 often the case, the importance of a provision in an offer is often inversely
proportional to the talent of the person drafting it. Few would disagree that the use
clause, exclusive use provision and other restrictions are crucial provisions in any
offer tn lease, yet their drafting is usually left o leasing agents or property managers

who, through inadvertence, badly draft these provisions.

L Use Clauses

A retail tenant’s use clause is its life blood. While the tenant will want the use clause
to be as gencral z;s possible, the landlord will seek to restrict il s much as possible.
The tenant requires flexibility so that it can take advantage of any new trends that
may evolve in its business. Furthermore, the less specific the use clause, the easier

it is for a tenant to sell its business and assign its tenancy.

From the viewpeint of a landlord seeking to maintain a balanced merchandise mix
in its shopping centre, 1t is important to specify in detail the use clanse at the offer to
lease stage, as the landlord will likely be unsuccessful in "bettering” the clause during
the lease negotiation. While it is inappropriate to specify a pricepoint for the goods
to be sold in the premises, the landlord can certainly allude to this by reference to
"high quality”, "medium quality” or "budget”. The use clause should st the items
which are to comprise the principal use and the ancillary use. Examples of the types

of items which are permissible are helpful, as are lists of excluded items.
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Surprisingly, many offers omit reference to the trade name under which the tenant is
to carry on business. Not only does such an omission allow a tenant to freely change
its operation to another of its divisions, but it also facilitates an assignment of the

entire lease by the tenant.

2. Exclugive Use Covenants

Poorly drafted exclusives are jaw suiis waiting to happen. The most deadly wording
which can be used in an offer is that which states: ""The iandlord shall not iease any
other space in competition with the tenant's business." Although exclusive use
covenants are most commonly found in retail fease, they also occasionally appear in
office leases where a major tenant secks to limit entry into the building (or onto

certain floors of the buflding} by its competitors.

While landiords are loathe to grant exclusives, they can at least minimize the damage
by careful drafting at the offer to lease stage. Any landlord secking fo improve the
wording during fhe lease negotiation has an uphill battle. From the landlord's
viewpoint, the exclusive should be made personal to that particular ienant, and it
should apply only to the tenant’s principal use and not any anciliary uses. [t should
exclude any anchor tenants (as the landlord usually has littie control over their use
clauses, which are often of a general nature), any existing tenants in the centre, allow
any existing tenants (o repew their leases and allow veplacement of existing uses by
new tenants. The landlord may seek 10 exclude the exclusive use from applying 1o

any expansion of the centre. The exclusive should self~destruci if the tenant 15 1n
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default under the lease, or if the tenant "goes dark” (ie. ceases to operate}, or if it

ceases to carry on the principal use, or if it downsizes below a certain square footage.

3. Other Restrictions
¥ the landlord intends to insist on a radius restriction, it must provide for it in the

offer to lease, otherwise it will be unsuccessful in inserting one in the lease.

Most leases state that any assignment, subletting or change of contro! by the tenant
requires the consent of the landlord, not to be unreasonably withheld. Accordingly,
any tenant who seeks more liberal transfer rights should provide for these in the offer
W lease, The lenant may wish 1o freely transfer, without the landlord's consent,

among its related companies or to a chain acquirer.

Ca-bccupancy provisions (which entitle a tenant io either cease operating or pay a
reduced rent if certain key tenants or a certain percentage of tenants in a shopping
cenire vacate or cease operating) must be bargained for by the tenant at the offer to
lease stage. These clauses are so abhorent to landlords, particularly in light of the
recent Eatons closure, that tandlords will vigorously oppose their inclusion in the
lease unless required to do so by the terms of the offer. The landlord should seek to

make this concession personal to the tenant.
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F. How To Avoid Damage To The Market Value Of Your Real Estate’

A deficient pre-Lease document may adversely impact a landlord's ability to finance,

sell, develop, and re-develop its property.

Many agreements to lease do not specifically contain a right on the landlord’s part
to relocate the premises, as this matter is usually dealt with at the lease negotiation
stage. If the landlord is redeveloping the shopping centre, it may be held to ransom
by a tenant who refuses to relocate, citing its agreement to lease as authority for its

position.

An offer may be deficient if it fails to provide for an operating covenani. However,
even if the offer grants the tenant the right to cease operating, it may be still be
deficient and render damage to the tandlord's real estate if it fails to provide that upon
the cessation of operation by the tenant, any approval rights which the tenant may
have over the leasing of other space in the shopping centre, the tenant's right to
restrict the lasdlord's right (o modify or redevelop the shopping centre, the landiord

repair obligations and any exclusive use covenant of the tenant, will be at an end.

The offer may have made some vague reference to installation of telecommunications
equiprnent by the tenant, with no further detail. With no prohibitions in the offer, the
tenant may now be utilizing such eguipment as a hub and selling service to third

party users. In such case, not only is the landlosd foregoing the generation of its own
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income from such equipment, but it is also exposed to vast potential liability if the
tenant’s customers experience interruption of service due to some act of the landiord

or casually eccurtng in the building.

A Landlord’s ultimate nightmare is that a deficit agreement to lease has rendered its
property unsaleable. A litile exira effort taken at the offer stage may be well worth

it in the long run.
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[Date]

[Legal Name of Tenant]
{Address]

Attention:
Dear *:

RE: AGREEMENT TO LEASE PREMISES AT ***
x+% ONTARIO

Further to our discussion regarding the above-noted Shopping Cenure, ouilined below are the terms and conditions for
a fease:

1. LANDLORD: (Legal Name of Landlord]

2. TENANT: {Legal Name of Tenant}

3. TRADE, NAME: [Trade Name]

4. PREMISES: Store Wo. ***, as shown highlighted on the attached leasing plan for the Shopping
Cenire.

5. G.L.A: Approximately *** {***) square feet. Final measurement to be determined by the
Landlord™s architect and all Rent dependent on GLA will be adjusted accordingiy,
refroactively if necessary,

6. TERM: sk (R4 vears commencing on the carlier of!

{i} the expiry of the Fixturing Period; and
(i) [Gutside Date].

1. OrrioN To EXTEND:

{OPTIONAL} Provided that the Tenant is not and has not been in defauit under the Lease and
Gross Revenue is at least *** Dollars (3***) for the twelve (12) calendar month
period of the Term ending in the monh prior 1o ihe month s which the Tenani's
notice exercising the within option is given, the Tenant wilt have a non-transferable
right to extend the Term for *** {**+*) vears, upon written notice given to the
1.andiord at least six {6) months but not more than tweive {12) months prior to the
expiry of the initial Term, Minimum Rent payable during the extension term shatl
he based upon the then-prevailing fair market net rental for similar premises
similarly focated, provided that in no event shall annsral Minimum Rent be less than
the 10121 Minimum Rent and Percemage Rent payable by the Tenunt in the last year
of the initial Term.

8. FiIXTURING PERIOD: A maximun: of #** (***) davs commencing on [eptional: substantial completion
of the Landlord’s Work, estimated to occur by] ***, and expiring on the earlier of
(i) the date any portion of the Premises is first opened for business; and (ii) ***
{***} days after the commencement of the Fixturing Period.

During the Fixturing Period, the Tenant shall not be required to pay Minimam
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Mponvum RENT:

PERCENTAGE RENT:

ADDITIONAL RENT:
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Rent, Percentage Rent or such Additional Rent as consist of the Tenant's
contribution o Taxes, the Tenant’s confribution to the costs and expenses of
maintaining, operating, repairing and administering the Shopping Centre, the
Promotion Fund payment or the Advertising Payment. Tn all other respects all
terms of the Lease shalt apply as if the Term commenced on the commencement of
the Fixturing Period.

Annual Minimum Rent shali be calculated at the following annual rates per square
foot of the GLA of the Premises:

Rental Years ¥+ - b
Rental Yearg *++ - b Sl
Balance of Torm - g® wk

Minirmum Rent is payable monthly in advance commencing on the Cominencement
Date, and thereafter in equal consecutive instalments on (e first day of cvery
month in the Term.

**% nercent (***%) of Gross Revenue, in excess of Minimum Rent [oprienal
where artificial breakpoint ~ delete comma after Gross Revenue, and insert
breakpoint figure instead of words “Minimum Rent”: $%**,000] for cach Rental
Year, payable monthly on a cunmilative basis the 10® day after cach calendar month
in the Term.

Fuily net to the Landlord including usility charges, Basic HVAC Charge, HVAC
Operating Charge, the Tenant’s Proportionate Share of Taxes, and the Tenant's
Proportionate Share {calculated on a Weightod GLA basis) of Landlord’s costs and
expenses attributable fo the ownership, administration, operation, management,
maintenance, improvement, insurance, cleaning, supervision, rebuilding,
replacement and repair of the Shopping Cenfre {including an administration fee.
equal to fifteen percent {15%) of the total of such costs and expenses), as set ouf
in the Lease, The denominator of the Proportionate Share fraction may exclude the
GLA. of Rentable Premises each having a GLA in excess of 10,000 square feet as
well as the GLA of other promises as set aut in the Lease.

Bstimated charges for Additional Rent per anoum per square foot of the GLA of
the Premises for the year ending 199* are as follows:

CAM: Jr
Bagic HVAC Charge: £1.75
IIVAC Opcating: G wx
Taxes: g b

Additional Rent shafl be payable in advance on the Commencement Date and
thereafter in equal monthly instaiments on the first day of every mouth in the Term,
based on the Landlord’s estimates for periods not in excess of twelve (12) months,
subject fo adjustment when the actual amounts are determined and the Landlord
delivers a statement thereof to the Tonant,
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19.

PROMOTION FUNB:

ADVERTISING:

DEPOSIT:

USE:

RAaps
RESTRICTION:
CONDITION OF

THE PREMISES:
{OPTIONAL]

LANDLORE’S WORK:
{OPTIONAL}

TENANT'S WORK:
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$*.* pey square foot of Weighted GLA of the Premises per annum or & minimum
ol 3¥¥*Y per annws, subject o annual CPY increases.

3*.** per square foot of Weighted GLA of the Premises per annum or a minimam
of 3**** and a maximum of $**** per annum, subject to annwal CPI increases.

Within three (3) days of the removal of the Landlord’s Condition as set ont in
Puragraph ***, the Tenant will submit a cheque in the amouwns of $%** plus GST,
10 be held by the Landlord withou: interest.  Such deposit will be applied as
follows:

L **% to be applied to the Rent and GST first becoming due wnder the
Lease; and
. the bafance to be held as security depesit in regard to the Tenant's

obligation under the 1sase,

The Tenant shall use the Premises principally for the retail sale of *, and as
anciflary to such principal use, for the retail sale of *,

*** kilometres from any point of the Shopping Cenire,

The Tenant shall accept the Prermises in their “as is™ condition as of this date.

OR

The Landlord shail deliver the Premises to the Tenant in a standard Schedule “C”
condition as set out in the Lease.

OR

The Tenant shali accept the Premises in their “as is” condition as of this date, save
for those iterns listed on the attached iist of the Landlord's Work.

All work required to fally fixture and equip the Premises to ready them: for the
conduct of the Tenant’s business therein shall be completed by the Tenant [during
the Fixturing Period OR by no later than **+1, at the Tenant's cost, in accordance
with professicnally prepared, detailed plans and specifications submitted by the
Tenant to the Landlord for approval prior to the commencement of any of the
Tenant's Work in the Premises, as set out in Schedule *C™ of the Lease, The
Fenant shall pay all fees charged by the Landlord or its representatives or
consuitants in connection with the Landlord's review of the Tenznt's plans and
specifications, and/or the Landlord's suporvision of the Tenant's Work,
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2.

CONSTRUCTION
ALLOWANCE:
{OPTIONAL}

SURRENDBER OF
EXISTING LEASE:
{OPTIONAL)

The Landiord shall pay to the Tenant a cash allowance (the "Allowance") equal to
*** Dollars ($***}{ optional; per square foot of the GLA of the Premises] together
with GST thereon. '

The Allowance shall be paid to the Tenant by the Landiord sixty {60) days after the
Conenencement Date, provided that the Tenant has fully complied with all of the
following:

{a) The Tenant has completed the Premises for occupancy in accordance with
the Tenant's obligations under Schedule "C¥ of the Lease and the Tenant’s
plans and specifications approved by the Landlord;

6)] The Tenant has secured all applicable completion and occupancy
certificates for the Premises;

(c) TheTenant has provided the Landlord with a Statutory Declaration stating
that there are no liens or encumbrances affecting the Premises, the
Shepping Centre, or the Project, in respect fo work, services, materials
and equipment relating to the Premises and that the Fenant's designers,
contractors, sub-contractors, workers and suppliers of materials and
equipment (if any) have been paid in full for 2l work and services
performed and materials and equipment supplied by them on or to the
Premises;

{d) The Tenant has provided the Landlord with copies of all costs actually
expended by the Tenant for completion of the Tenant's Work; and

(&) The Tenant has exscuted and delivered the Lease in form acceptable to.
the Landlord {optional: with the Indemnity Agreement executed by the
Indemnifier].

Al charges for work performied by the Landiord on the Tenant's behalf will be
deducted from the Allowance prior to payment by the Landlord and if the
Landlord's said charges are in excess of the Allowance, the Tenamt shall pay the
excess on demand. Notwithstanding anything to the contrary in this Lease or any
other agreement or under any statute ot at law generally, if the Tenant or its parent
corporation or any occupant of the Premises takes the benefit of or is subject to any
creditors’ petition under any legislation for the protection of insolvent debtors, or
if this Agreement or the Lease is terminated for any reason, such portion of the
Aftowance as shall remain unamortized (assuming a straight-line rate of
amortization o zere over the balance of the initial Term from the date of payment
of the Allowance} as of the day before the date such filing is made (or termination
date, as the case may be) shall be deemed to be outstanding and immediately
payable as Rent to the Landiord as of such date,

The parties are entering into this Agreement and the Lease i conneciion with the
simultaneous surrender of premises cunrently leased by the Tenant from the
Landlord which are designated as Store No. * {the "Existing Prenuses”™}. Effective
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VACANT
POSSESSION:
{OPTIONAL}

STORAGE:
foETtoNAL}

LEASE:
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on the Commencement Date, this Lease supercedes and renders nall and void the
lease dated * between *, as tenant and *, as landlord, as amended {the "Existing
Lease™) with respect to the Existing Premises, Accordingly, (&) the Existing L ease
is deemed to have been amended by reducing the Term thereof 50 that it will have
expired as of 11:59 p.m. on the day before the Commencement Date, such that the
Existing Lease will thereafier have no further force oy effect and (b) the parties
hereby release euch other from all liability thereunder as of and from such expiry
date, except as to any sutstanding amounts or obligations which remain ta be paid
or fulilled by the parties thereunder as of auch date, far which each party shall
remain liable to the other, and except for any adjustment billings on account of
Rent payable under the Existing Lease for the period prior to and including such
date, for which the Tenant shall remain Hable fo the Landlord.

The Tenant acknowledges that the Premises are presently ocoupied by and subject
to a lease in favour of a third party, Notwithstandiag anything to the contrary, the
Tenant’s right to occupy the Premises is conditional upon the Landlord obtamming

_ vacant possession of the Premises from said third party prior to the commencement

of the Fixturing Period failing which the commencement of the Fixturing Period,
the Commencement Date and all other relevant dates shall be extended from time
ta time, by notice in writing from the Landlord.

The Tenant shall have a revocable license to use cerain storage premises in the
Shapping Centre, commprising an area of approximately *** (***} square feet as
shown on the plan atfached to this Agreement as Schedule "**", designated as Unit
#r% The storage premises may only be used for storage of non-perishable items
permitted to be soid on the Premises except the Landlord may prohibis the storage
of various items at ifs sole discretion,

A fee for the use of the storage premises will be paid by the Tenant to the Landiord
at the following annual rates:

Rental Years *+* - B wx
Rental Years *¥** - o xx
Balance of Term - SR

{Optional: 1n addition to the above fee, the Tenant shall pay the Landlord its ¢)
proportionate share of taxes as well as (i) its proportionate share of the costs and
expenses of maintaining, operating, repairing and administering the Shopping
Centre, with respect to the storage premises.]

The storage foo is payable monthly in advance conpoencing on the Commencement
Date, and thereafter in equal consecutive instalments on the first day of every
mouth in the Term.

Within thirty (30) days after receipt thereof, and prior to the Tenant's possession
of the Premises, the Tenant will execute the Landlord's standard fonm of net Lease
for the Shopping Centre. Such standard lease shal] incorporate the provisions of
this Agreement and shall contain, among other provisions, a continuous operating
covenant, a provision entitling the Landlord to refocaie the Premises and provisions
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26.

INDEMNITY?
{OPTIONAL}

CONFIDENTEALITY!

34

resiricting assignments and subicases and changes i voting control of the Tenant.

The Tenant acknowledges that this Agreement contains the basic terms and-
conditions upon which the Landlord will consider leasing the Premises to the

Tenant and that supplementary language and revisions to the existing language

contained m this Agreement may be warranted m the Lease. Capitalized ferms @

the Agreement have mesnings given to them is the Lease. The Landlord will

reasonably consider requests of the Tenant for modifications to portions of the

Lease not sperifically provided for in this Agreement, bt no modifications will

alter the business or financial basis of the terms set out herein,

‘to induce the Landiord to enter info this Agreement, ™** {the "Indemnifier™) will
indernify the Landlord with respect to the Tenant's observance and performance
of its cbligations under this Agreement and the Lease. The Indemmifier will
execute the Landiord's standard form of Tndernmity A greement (1 copy of which is
available upon request} concurrently with the execution of the Lease.

The Tenant shall not disclose to any person the financial or any other terms of this
Agreement or the Lease, except to its professional advisors, consultanis and
anditors, if any, and except as required by law.
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2. CONDTION: This Agreement is conditional upon the Landlord obtaining final approval for the
business and financial terms herein from its own approval committee, and upon the
Landlord obtzining any required approvals from lenders or ancher tenants, This
condition is for the sole benefit of the Landlord and may be waived by it at any
hme.

Please signify your acceptance by exccuting an original duplicate of this letter and returning it to the undersigred by
no later than ***, 2000,

Yours truly,
FLEGAL NAME OF LANDPLORD}

Per:
{insert name & title}

Date: ., 1999
[LEGAL NAME OF TENANT]
Per:
Name:
Title:
Pen
Name:
Title:

I"'We have authority to bind the corporation.

[LEGAL NAME OF INDEMNIFIER IF CORPORATION]

Per:

[Name of Indemnifier if individual}

I'We agree to accept the obligations of the Indemnifier
set put in Paragraph {23} of this Agreement,
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RECENT CASE LAW

1. Ossory Canada Inc. v. Wendy's Restaurants of Canada Inc.. [1997] Q.7 No. 5168 (Ont, C.A.}

The Landlord attempted to negotiate the terms of a lease with the Tenant. Sorne discussions were held,
resulting in a letter being sent from the Landlord's Froperty Manager to the Tenant, purporting to confirm
a "mumal agreement in prineiple” to lease the site cormmencing on the earlier of January 1, 1988 or
completion of the building 1o be constructed by the Tenant. The Tenant was asked to sign back the letter to
confirm the desl, but approximately 1 month later the Tenant wrote its own letfer, via one of its real estate
representotives, stating that it was "prepared to recommend the site™, subject to a mmmber of tcrms and
conditions, including that the deal be based on 8 "build-to-suit” arrangement. A draft Build-to-Suit contract
was enciosed. Over the next two and a half months some discussions took place and the Tenant’s Director
of Real Estate wrote a letter to the Landlord stating that it would "lease the site subject to a satisfaciory lease
negotishion” and a number of items, includmg the "build-to-suit" arrangement, as reflected in an enclosed
Build-to-Sut contract. The Landlord was asked to sign the letter and sign it back as an acknowledgment that
the deal was on. The Landiord signed as requested, and returned the Agreement.

A further draft Build to Suit contract was then prepared and submitted by the Tenant to the Landlord,
differing from the original one in many respects, including as to driveway and parking elements, the Tenant's
right to assign, the Tenant's right to terminate ¢he lease for default by the Landlord, and revising the
‘commencement date and introducing other conditions respecting the obtaining of permits and licenses. Mare
negotiations ensued, culminating in yet another draft, stili containing many of the disputed provisions. The
Tenant wrote to the Landlord, stating that the deal was off,

The Landiord sued the Tenant for damages and was successful at trial. The Tenant appealed and the Court
of Appeal overtumed the lower court's decision. The Court of Appeal reiterated the five requirements of z
valid and enforceable agreement for jease:

n the names of the parties,

) a description of the premises,

&3] the commencerment and duration of the Term,

(4) the rent, and

{5) all other material terms of the contract nnot being matters incident to the relation of
landiord and tenant.

Sinece the commencement date of the subject lease was clearly in dispute, and many of the other terms which
were disputed were material to the Tenant, if not to the Landlord, the Court of Appeal found that the
Agreement between the parties was not firm and binding but was merely an agreement to agree that was
aborted before full agreement on all points was reached.

2, Sudaby v. Clark (c.0.b. Cal-Pro Invesiments), {1998] Q.J. No. 2055

The tenant entered info two leases with a landiord for a restaurant operafion. One was terminated; the other
was the subject of litigation. The tenant began an action to recover damages as a result of the "non-
terminated lease”,
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In order to obtain financing for its operation the tenant approached a local business development centre. The
organization required that a lease be produced in respect of the operation and the tenant felt pressured to sign
and produce the lcase in order to be quickly evaluaied for funding. The tenant met with the landierd to
resolve the lease terms. The Jandlord was not a sophisticated party and was extremely uncomfertable with
the document that was ultimately signed. The landlord inserted a clause in the lease that provided for
detailed future amendments to various provisions.

The Court held that the landlord ¢id not mtend that the signed lease presented for purposes of obtaining
funiting by the tenant be a final binding document. To the landlord #t was mercly an outline of items to be
agreed upon. The essential provisions required to make the lease a binding document had not been agreed
upon and therefore the Court held that the lease was not an enforceable contract.

The Court addressed the 1997 case of the Ontario Court of Appeal, Ossory Canada Inc. v. Wendy's

Restaurants of Canada Inc. (summarized above).

3. Hostelling International Travel Services Ing, v. Toronto Hospital [1997] O0.J. Ne. 384 (Ont. (1.
Gen. Div,)

Negotiations in the Spring of 1995 between the president of a youth Hostel and the vice-president of a
Hospital's property management consuitant Jed the Hostel to maintain that it was the tenant of three (3) floors
of the Hospital's residence under a valid lease until the year 2001, The negotiations were summarized in
various fetters and draft leases, The Hostel took possession of the premises in May of 1995 and paid rent,
but the Hospital maintained that such occupancy was in the nature of a 6-month short-term tenancy, reflected
in a letter agreement contemplaling that the parties "fintended] 1o negotiate during the next six months
following the commencement date of fthe] agreement to finalize a long-term (up t0 20 years)} arrangement”.
The parties developed several drafts of an agreement concemning a long-term leasc but nothing was ever
signed. A number of issues were outstanding, including a termination right in favour of the Hospital. The
property manager's representative had also moade it clear that it had no authority to bind the Hospital, The
Hostel commenced an action for 2 declaration that there was a valid lease and for specific performance. The
Hospital sought summary judgment ar in the alternative, an injunction requiring the Hostel to cease activities
pending a trial. At the motion for summary judgment, the Hostel argued that the fact that the Hostel had
exclusively occupied the three (3) floors, the obligation on the part of the Hospital to act in good faith and
the history of the negotiations, all combined to provide 2 lease for the Hostel. The Court did aot agree, and
neld that even if there were an inference to be drawn that a lease existed, the termination right contained in
the lease would have served to allow the Hospital to have terminated the lease. In its decision the Court
acknowledged the evolving case law concerning the application of the doctrine of good faith to commercial
teasing. However, it held that a clear agreement as {0 the terms of the tenancy was needed as an underlying
foundation for the good faith argument to hold. forther noted that the doctrine of part performance was also
inapplicable where there was no agreement on the essenfial terms of the long-term tenancy.

4. Victeria Child Abuse Society v. Matike (1995), 50 RP.R. (24} 20 (B.C.8.C.)

The Landlord had been leasing premises to the Tenant since 1988, Over the next six years, the parties entered
into several lease agreements, ranging in length from one year to three years. On October 29, 1993, the
Landlord sent a letter to the Tenant confirming the extension of the previous lease for a period of one year,
commencing on October 1, 1993. By letter dated November, 1994, 2nd signed by both the Landlord and the



39

Tenant, the Landlord confirmed the extension of the previous lease "for 2 period of three years ~ November
1, 1994 10 October 31,19977 {the "Lease Extension™),

At some time in 1995, the Tenant began to Iook for alternative rental space, The Tenant took the position that
the Lease Extension was a month-to-month tenancy agreement; the Tenant applied to court for a declaration
1o that effect.

The Court held that, despite the fact that no formal lease document had been executed, the Lease Extension
was a valid and binding agreement. This conclusion was based on the existence in the November 1994 letter
of all the requirements of a valid lease agreement:

the parties;

a description of the premises to be demised;

the commencement and duration of the terms;

the rent; and

all material terms of the contract that are not matters merely incidental to the
relationship between Landlord and Tenant.

R

Asg to whether the lease agreement was a month-to-month tenancy or a tenancy for three years, Hutchison
J. held that he would "avoid interpretations that are absurd, commercially unreasonabie, unjust or even
improbable". Given the previous course of dealing between the parties and the reference in the November
1994 tetter to a particular three year period, the Lease Extension could not be a month-to-month tenaney; it
was clearly an agreement for a three year term.

5. Soskatpon Business College vs. 607113 Alhertg Lid., [1996] 8.J. No. 668 (0.B.) Baynion J.

In Febrzary of 1995, the owner of a vacant bailding signed a memorandum agreeing to lease the premises
to 607113 Alberia Ltd. ("Centrefold™} for a five (5} year term commencing April 1, 1995, subject to the
compietion of a formal lease agreement. Centrefold intended to use the premises to carry on an adult
entertainment enterprise which included the private viewing of nude entertainers, although this later fact was
not disclosed to the owner at the time the memorandum was signed. In March of 1995, the president of the
Saskatoon Business College Ltd. (the "College"} fearned of Centrefold's plan fo have private viewing of nude
entertainment on the premises. As the College was located next door to Centrefold, the president considered
this type of activity to be a threat to the welfare of the female students who attended the College. He also
feared that it would devalue the College's business and property. The president attempted to address these
concerns by parchasing the Cenirefold building on behalf of the College from the owner effective April 1,
1995, As the lease was in excess of three {3) years and had not been registered in sccordance with the Land
Titles Agt {the “Act™), the president had been advised by legal counsel that by purchasing the premises he
could then eviet Centrefold and thereby force them to relocste.

The solicitor for the owner advised the realtors that the memorandum to lease contained only some of the
key conditions and that by its express terms it was subject 10 the completion of the formai lease which had
not been executed. Further, the owner's solicitor advised the realtor that in his opinion the memorandum did
not constifute an enforceable lease. This same information weas communicated to the solicitor for the College
during negotiations for the szle of the property. A copy of the memorandwm was sent to the College's
solicitor so that he could draw his own conclusions regarding the validity of the lease, On March 28, 1995,
-a counter-offer made by the owner was aocepied by the College and the property was soid. The counter-offer
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however contained the following clause:

"The condition precedent that the vendor provide vacant possession on or
before April 1, 1995 to be amended to provide that the purchaser shall take
possession of the property in accordance with the current status of the
property as it relates 1o the occupancy thereol.”

Titte was registered in the name of the purchaser on April 3, 1995 and on March 31 the vendors' solicitor
advised Centrefold of the change in ownership and returned the prepaid rent. Centrefold refused to accept
the return of the prepaid repdal.

1pon acqmiring the keys to the building on April 1, 1995 the Callege immmediately gave natice to Centrefald
to vacate the premises. Centrefold refused to do so, relying on the memorandum to lease. and subsequently
registercd a tenant's caveat on April 3, 1995, The College applied to the Court for an order granting it
possession of the premises.

The Court determined that there was a valid lease. A binding tenancy was created pursuant to the
memoerandum to leage, even though not all of its provisions were ascertainable and enforceable terms of the
tenancy. The Court held that the memorandum set out, with sufficient particularity, the essential elemenis
of a lease, namely: (i} the identity of the lessor and the lessee; (1i) the description of the premises; (iif) the
term and its date of commencement; and (iv) the rent. Despite the reference contained in the memorandum
that it was not “the final fcase” but "only an agreenient to lease with some of the key conditions cuntaincd
within it", the Court held that the parties intended {o enter into a binding tenancy comprised of at least the
basic elements. Therefore, the memorandum created an enforceable five ($) year, fixed-term, present tenancy
in favoar of Centrefold ac lesges,

The Court concluded, albeit reluctantly, that the tenancy established by the memorandum was assigned and
assumed by the College. The Court acknowledged that the "subject 10" clause in the sale agreement was
worded to avoid any specific reference to the term "Tease” or "tenancy” and the clause itself would not
constitute an enforceabie assignment of a specific long-term lease agreement not known to the purchaser of
the property. However, as a copy of the memorandum had been provided {o the purchaser prior to the closing
of the sale, there could be no other reasonable conclusion but that the "current status” of the "occupancy”
clause in the sale agreement referred to the tenancy and occupancy granted to Centrefold pursuant to the
memorandum to lease. The disclosure of a copy of the memorandum prior {o the closing of the sale was the
"significant aspect” of the case upon which the Cowt based its findiug that (he College was an assignec uf
the Centrefold lease.

é. Business Depot Ltd. v, Lehndorff Management Lid. ¢t ol., British Cslambia Court of Appeat,
Unreported No. CA021031, May 15, 1996
The following clause was contained in an offer to lease:
"A formal tease docurnent must be executed by both parties price to the
Landlord commencimng Landlord’s Work within the premises. Failwre to do

so will render this Agreement nuli and void.”

After the offor was signod, further nrgoilations took place between thic fandioed wnd thie venant with respect
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{0 amending the definition of leased premises to include a particular expansion space. The executed offer
did not refer 1o the expansion space. The landlord later advised the tenant that it would not be proceeding
with a lease of the premises because the landlord had entered into a lease with another party. The landlord
took the position that since the offer to lease required certain conditions to be satisfied by a certain date and
as those conditions had not been satisfied, the offer had expired. The tenant sued the landiord for specific
performance of the offer, The trial judge ordered specific performance of the initisl offer to lease, as
modified to include the expansion area. The landlord appeaied,

The Cousrt of Appeal stated that the failure of the pur les o execute the lease and the failure of the landlord
to refuse to proceed based upon the non-performance of conditions could not be used by the Jandlord as an
excuse to end the lease. It could, however, be used by the tenant, as the tenant was not in default and had
not by its conduct waived the strict performence of the conditions by the particular datc. The fandlord Jost
whatever right it may have had to invoke these clauses by continuing to negotiate with the tenant beyond the
deadiines regarding the possible inclusion of the expansion space. An order for specific performance was
granted, but the order related only 1o the mitial offer to lease signed by both parties, whick did not include
the expansion space.

7. Edwin Schramek v. C Corp {Ontario) Inc., Ontarie Court of Justice, Unreported No. 93-GD-
26416, April 5, 1994, Kilicen, J.

The tenant entered into an offer to lease to consiruct a convenience store/gas bar. The offer stated that the
term of the lease was to commence on the date the tenant opened for business in the premises. The offer also
imposed four conditions which were in fact satisfied by the landlord. The economic climate declined and
the tenant failed to commmence construction of the premises, The landiord sued for a declaration that the
tenant was in breach of the offer to lease and sought 2 mandatory order requiring the tenant to comply with
the terms of the offer and commence construction of the premises. The tenant argued that # was not in
breach of the offer, as the commencement of the term was only to begin once the convenience store/gas bar
was completed.  As that condition was clearly for the benefit of the tenant, it was open to the tenant to
decline to build the prenuises and thereby make the offer msil and void.

The Court rejected the tenant’s argument, holding that the tenant had a duty to use good faith efforts to build
the gas bar and convenience store, once the four conditions of the offer had been satisfied. Since the tenant
had not acted in good faith and in & reasonable manner, if could not be allowed to aveoid its commitments.
The Couwrt granted a mandatory order requiring the tenant to comply with the terms of the offer and
commence construction of the premises.

8. Seaport Crown Fish Co. Ltd, et al v. Vancouver Port Corporation, Supreme Court of British
Columbia, unreported No. C931043, Saunders, 1., Septemher 28, 1995

The landlord had its tenants on month-to-month Jeases, pending the landlord's decision to redevelop the
project. The landlord wrote to the tenants advising them of its decision to proceed with the redevelopment
work, subject to authorization frem the landlord's bourd of directors. The landiord's letier advised the tenants
that afier redevelopment, the tenants would be granted fixed term leases for ten years and requested that the
tenants commit by a particular date to such fixed term lease at the proposed rent set out in the letter, On that
date, all of the tenants met with the landlord and verbally advised the landlord that they would commit.
However, the landiord did not proceed with the redevelopment and terminated all of the month-to-month
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leases. The tenants sued the landlord for damages arising from the landlord’s breach of the ten year lease.

The Court held that the landlord's letter to the tenants did not create 2 ten year unconditional lease. The letter
clearly stated that the landlord required anthortzation of its board of dircotors and that when the premises had
been redeveloped, the tenants would be granted ten year leases. Henee, the new Ieases were dependant upon
the redevelopment of the project. The Court stated that what the landlord had made was an invitation to treat,
following which the tenants made an offer to the landlord which was never accepted. The tenants' allegation
that a fen yesr lease existed was rejected as the tenants counld not establish the mutuality of intention fo
conclude a ten year lease.

9. Med-Chrem Laboratories Limited v. Michael Barvatz, et al., Ontario Court of Justice, unreported
No. 34908/91%, Then, J., October 21, 1994

A letter agreement was signed on bebalf of the landlord personally but underneath his signature appeared
the words "Arla Developmaents Inc.” Atfthat time, no such corporation existed, nor was it ever incorporated,
The offer to lease conlamed a condition whereby the landlord guaranteed that the building in which the
leased premises where Jocated would be occupied by fifieen full-time medical practitioners. The tenant paid
a deposit and made other required pavments required for marketing the bailding. The landlord never
obtained any full-time medical practitioners as tenants. The landiord also never obtained title to the building
and was unable to convey a leaschold interest {o the tenant. The tenant argued that the offer to lease had
been frustrated because there had been a iotal fatlure of consideration on the part of the landiord. Hence,
the tenant could either sue for breach of contract or seek return of monies that it had paid. The tenant sought
the latter,

The Court held that the Iandlord's faifure to find fifteen full-time medical practitioners, together with the
tandlord's failure 1o be in a position to convey a lease of the premises to the tenant amounted to a total failure
of consideration on the part of the landlord. The landlord was ordered fo return ali monies which the tenant
had paid. Furthermore, since no company was ever incorporated, the party who signed the offer was
personally liable to the fenant.

1. South Shore Venture Capital Limited v, Peter Haas and Christine Haas, Supreme Court of Nova
Scotia, unreported, No. 93-566, Saunders, J., March 231, 1994

The landlord and tenans negotiated an oral lease for a five vear term. The tenant took possession, paid rent,
paid ite chare of operating corts and remmbursed the landlord for its share of struetural improvements in
accordance with the oral agreement. The landiord intended to sell the buildimg and advised the tenant that
it did not have an enforceable lease and that it would have to vacaie iis premuses when the building seld. The
tenant continued to tender rent which was accepted and commenced an sction for specific performance. The
landiord's position was that there was no written agreement in place snd hence, pursuant 1o The Statute of
Frauds, the lease was unenforceable and only a month-to-month tenanoey existed.

The Court held that by going into possessien, paying rent, payving its share of operating costs, and
reimbursing the landlord for its share of structural improvements to the premises, the tenant had commitied
sufficient acts of part perfornance to relieve the fenamt from compliance with The Statute of Frauds, There
was an enforceable lease belween the parties and the landlord was in default of its obligations. Hence, the
tenant was entitled (0 an order for specific performance. The tenant was allowed {o remain in possession
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unti} the expiration of the five year term.

i1, Multi-Area Developments Inc. v, Jurgen Punko, Ontario Court of Justice, nunreported, No.
3589/93, Cavarzan, J., November 10, 1994

An offer to lease was executed and the landlord delivered to the tenant, with the accepted offer, copies of
the form of lease for the fenant’s review and execution. The tenant advised the landlord that it would not be
proceeding and would not be taking possession of the premises. The landlord sent the tenant a letter
notifying it that this represented an anticipatory breach of the offer and that the landlord would hold the
tenant lable for damages arising from the breach. Despite listing the premises for lease, the landlord was
unable to locate a new tenant for seven months. The landlord sued the tenant for damages due to breach of
the offer to lease.

The Court held that the offer represented a contractual obligation to enter into a lease. In the absence 0f 2
formal lease, the interest in land had not crystallized and no landlord and tenant relationship kad been
established. However, the confractual obligations of the Jandlord and the tenant contained in the agreement
to lease did exist. The landiord and tenant had entered info an enforceable agreement to lease and that the
tenant had breached that agreement.

12, Dr. ¥, Torfason Inc. and Thorvaldur Terfason v. 338058 B.C. Lid., Court of Appesl for British
Columbia, unreported, No. CAG17812, November 25, 1994

During the negotiation of a renewal lease, the tenant changed the identity of the tenant on the lease form sent
10 it by the landlord, from an individual to a corporation. In a cover letter accompanying the executed lease,
the tenant confirmed that the landlord had agreed to install a heat exchanger at the landiord's expense. The
landlord did not respond to the tenant's change of lessee on the fease and to the extra condition contained in
the tenant's letter. However, the landlord did accept rent from the tenant corporation for four months. The
tenant applied for an order of specific performance requiring the landlord to execute the lease and to install
the heat exchanger. The tenant won in the lower court and the landiord appealed.

The Court of Appeal held that the acceptance of one month's rent by the landlord is not evidence of the
landlord's acceptance ofthe amended lease. However, the lundlord's seeeptance of three months' rent without
objection did, to the reasonable observer, amount to an acceptance of the amended terms of the lease,

i3, Shawmac Country Inns Ltd, v, 412765 Alberta Led., Court of Queen's Bench Alberta, Unreported,
No, 9493 93952, Funduk, M., Aprit 7, 1994

The landlord sought an order for possession on the basis that a lease had expired. The tenant alleged that
an oral lease existed for eighteen months, together with a two year renewa] option. The landiord claimed
that The Statute of Frauds was applicabie here.

The Court held that oral leases have the force and effect of leases at will only, except {or those leases where
the term does not exceed three vears and where the rent is at Jeast two thirds of the full improved value of
the premises demised. The issue was whether this lease was for a term not exceeding three years. The Court
held that the renewal options are not o be included when calculating the term of the lease.
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14, John Brigis v, 8t Lawrence Seaway Authority, Ontario Court of Justice, Unreported, No,
30,543/92, Kovacs, J., April §, 1993

The landlord terminated a restaurant lease for rental arrears, Thereafier, the same parties entered into
negotiations regarding a new lease. The landlord sent a letter o the tenant outlining the main terms of the
agreement but the letter was never signed by the tenant. The tenant remained in possession and paid rent at
the rate set out in the new Jetter. The tenant again fell into arvears of rent and taxes and the landlord applied
for an order of pessession. The tenant argued that there was a valid written lease existing between the parties
or, alternatively, there was part performance by the tenant.

The Court held that the although the letter sent by the landiord to the tenant outlined the essential terms to
form the basis of a new agreement to lease, that letter was never signed by the tenant and hence, there was
no written agresment to lease. The only evidence of part performance by the tenant was the payment of rent
and that did not amount to part performance. In order to have part performance, the tenant had to establish
that it acted in some manner to its detriment and that the landlord did not retain any benefit from these acts.
The payment of money was an equivocal act and in itself was not indicative of the existence of a lease.

15. Sun Life Assurance Co. of Canada v. Daigleish and Co. Insurance Brokers Lid., Ontario Court
of Justice, General Division, Unreported, No. 16391/89, Borkovich, J., April 29, 1993

Au affer w lease wes under pegotiation, bui no wrilien lease was ¢ver prepared. The tenant weni into
possession and a dispute arose with respect to additional charges. The tenant claimed that the landlord's
agent had misrepresented that there were no additional expenses beyond the gross monthiy rent. The Court
held that no lease was ever entered into between the parties, that a reasonable rent would he the gross
monthly rent without the additional charges, that the tenant was a monthly tenant and that adeguate notice
had been given (o termunate the tenancy.

16. Pensionfund Realty Ltd. v. Lawsen Muardon Group Ltd., Ontarie Court of Justice, General
Division, Unreported, No, 391323/90, Boland, J., November 2, 1993

A headtenant subleased portions of the premises to three subtenants, The headtenant advised the landlord
that it would not renew the headlease and the landlord approached the subtenants about entering into direct
teases. The landlord sent an offer to one of the subtenants, who made certain changes to the offer, signed
itand returned it. The subtenant remained in possession after expiry of the headlease and sublease and made
certain improvernents to the premises. The subtenant subsequently sent a notice to the landlord advising it
that 1t was occupying the premises on a month-io-month basis and would be vacating the premises, The
landlord elaimed that a three vear lease existed.

The Court held that the offer from the fandlord was subjoct 1o exccutive approval sud thst natice of such
approval was never given to the subtenant. Henee, no agreement wag ever concluded. The draft lease which
the landiord sent to the tenant was not consistent with the offer. The conduct of the parties indicated
continued negotiations over the terms of a proposed lease, rather then « conciuded jease. Accordingly, the
subtenant occupied the premises on & month-to-month basis and was entitled to vacate m accordance with
its ntotice,
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17. Harnox Haldings Limited v. Canada Post Corporation, Ontario Court of Justice, Unreported,
No. 951-CQ-4195, O'Driscoll, I, April 28th, 1903

Prior to the expiration of its lease, the tenant requested a six month extension, The parties agreed to extend
the current lease for six months at an increased rent. The tenant prepared appropriate docusnentation but the
landiord did net execute it. The tenant occupied during the six month extended term, but did not pay the
increased rent. Following expiration of the extended six month term, the landlord sued for rental arvears,
equal to the difference in rent actually paid by the tenant and the increased rent in the tenant's offer, The
tenant argued that the overhold clause contained in its lease applied. That clause sfated that if' the tenant,
with the consent of the landlord, continued to occupy the premises afier the expiration of the lease without
any further written agreement, the tenant was deemed to be 2 tenant from month-to-meonth at the monthly rent
set qut i the lease. Since the landiord had not signed the documentation sent to H by the fenan, there was
no further written agreement between the parties and hence, the overhold clause applied.

The Court held that it was totally irrelovant that the landlord did not sign the tenant's documentation. The
tenant did not make the execution of such documentation a condition 1o the extended term at the increased
rent and, accordingly, the failure of the landlord to sign the tenant's documentation could not prevent the
Court from enforeing the agreement. The landlard and tenant had an enforeeable agreement in accordance
with the tenant's offer and such agreement superseded the overholding provision in the leage.

18, Dolphin Transport Ltd., v. Weather B Transpert Co., {1993) 30 R.P.R. (2d), 111, (British
Columbia Supreme Court)

The issues considered in this case were firstly, who were the parties to the agreement, and secondly, whether
or not there was a binding lease agreement. The tenant did not advise the plaingiff that the tenant was only
a tenant and not the owner of the property. The tenant and the plaintiff entered into a letter of intent, but the
tenant later decided not o proceed with the necessary construction to prepare the premises. An application
was brought to determine whether the letter of intent constituted a valid and binding lease.

The Court held that if there was an agreement, the parties were the tenant and the plaintiff, and that the
tandlord was niot a party to the agreement. On the issue of whether there was a binding lease agreement, the
Court held that it was not necessary that the parties agree upon, and record in writing, each and every detail
relating fo their proposed relationship of landlord and tenant in order to create a valid and legally binding
lease agreement. It was sufficient that there be a meeting of minds as to the essential terms. Although a few
details regarding construction and rent payable on exercise of a renewal option were not specifically
addressed, there were enough other essential terms present to constitute a binding contract and therefore, the
letter agreement constituted a valid and binding lease agreement,

19, Hillmond Investments Lid. v. The Regional Municipality of Peel, Ontario Court of Justice,
Unreported, No. 14632/86(Q), O'Leary, J., March 24, 1992

An offer to lease stated that the term was 1o commence on the latter of March 1, 1983 or ihe date on which
the tenant was in occupancy of the leased premises, and that it was conditional upon the landiord being able
10 obtain a building permit to construct the premises without having to provide any additional parking
structuses, The landlord was aware that the tenant urgently nceded the space and expected to be able to take
.possession within six months afier the date of the offer. The landlord encountered problems in obtaining a
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building permit. Two years afler the date of the offer, the tenant advised the landiord that it could no longer
wait and that it was withdrawing its offer, The landlard sued for & declaration that the offer was valid and
binding and sought damages for breach of contract.

The Court held that the offer contained a condition precedent, which the landlord had not satisfied and that
in order to be valid and binding, an offer to lease must contain a date of commencement and duration of the
term. The commencement date can either be a specific date or the offer can provide for circumstances from
which the commencement date can be accurately ascertained. The Court heid that the offer to fease was not
valid and binding, as the commencement date was neither expressed as a particular date or reflerenved (o
some date which could be ascertained, such as, for example, the date the premises are fit for cccupation.

20. Bentall Properties Lid. v. Zenon Envirosmental Inc., (1992) 23 R.P.R. 204 (B.C.5.C))

The landlord sent an offer to lease to the tenant, The tenant advised that its acceptance was conditional on
five items, all of which were accepted by the landiord. Subscguently, the parties were unable to agree on
the cost of improvements 1o be made to the premises and the tenant withdrew from the transaction. The
landlord sued for damages.

The Court held that the original offer did constitute an offer to lease, that the tenant gave a conditional
acceptance and that the landlord had accepted the tenant's condition. A binding agreement existed between
the parties and the parties conducted themselves as if a contract had been concluded. The landlord was
entitled 1o recover as damages the cost of designs, drawings, lostrent, lost taxes, and other expenses incurred
a result of the tenant's breach of the contract to lease,

21 414113 B.C. Ltd. v. Powell River Transport Limited et al,, Supreme Court of British Columbia,
Unreported, No. 50363, Thackray, J., March 11, 1993, '

ATease contained an overhold provision which stated that if the tenant continued to occupy the premises after
the expiration of the term and the landlord socepted rent, the tenancy was deemed to be 2 monthly tenancy
subject 1o the covenants and conditions contained in the lease. The tenant remained in possession after
expiry of the term and the landlord brought an action for possession of the premises, The tenant alleged that
as 2 resull of negotiations with the landlord following the expiration of the lease, an agreement to lease was
signed which allowed the tenant to remain in possession for another three vears. The landlord argued that
no agreement existed and that there had only been a written offer from the tenant which was unacceptable
to the landlord.

"The Court held that for there to be a valid agreement for lease, there rust be 2 consensus ad iden, All there
ever was was an offer made by the tenant whick was unacceptable to the landlord. The offer purported fo
contain substantial changes to the terms and conditions of the lease agreement. As neither the tenant nor the
landlord could agree upon the terms of the agreement for lease, there was no agreement between them and
therefore there was no agreement for fease. As there was no further agreement, the tenant held the premises
on a monthly tenancy pursuant 1 the erms of the lease.

22. British Columbia (Egg Marketing Board) v, Jansen Industries Lid., (1992) 24 RP.R. 30
(B.C.8.C))
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A landlord and tenant of shopping centre premises signed a letter agreement which included a term stating
that the agreement was "subject to the execution by the parties of a mutually satisfactory lease agreement”.
The tenant asked the landlord to prepare the lease, but the landlord did not do so. The tenant took possession
of the premises and began constructing leasehold improvements. The tenant then prepared a lease and sent
it to the landiord, but the landlord did not execute if. Two and a half years later, the landlord's lawyers
prepared a lease which the tenant found to be unacceptabie. The landlord sold the property, and the new
landiord took the position that no lease agreement exisied. The tenant sued both the original landlord and
the new fandlord, seeking a declaration that the letter agreement was an enforceable lease.

The Court held that the letter agreement was in fact an enforceable lease since it contained the four
essentials: the identity of the Jandlord and tenant, a description of the premises, the date of commencement
of the term, and the rent. The term requiring a lormal lease was not a condition precedent, but instead was
a term of the confract.



