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This paper considers two operating 1ssues: refocation rights and issues concerning tenant’s Right to
go dark.

A, RELOCATION CLAUSES
1. Generally

A relocation clause allows a landlord to move a {enant from its oniginal location to other
premmuses in the same building or shopping centre or complex. In both the retail and office context,
relocation clauses are of great importance to a landlord as they permit the landiord to remerchandise
and/or expand its property - all with minimal interference from uncooperative tenants. Moreover,
relocation clauses also allow a landlord to take advaniage of business opportunities inscfar as the
landlord may need fo relocate a tenant in order to accommodate the expansion of a key tenant or to
make room for a new tenant. At law a landlord is not permitted to relocate a tenant unless a right
of relocation has been incomporated mto the lease.

From a tenant’s point of view, there are few clauses in a lease that are as objectionable as the
landlord’s right of relocation. Not only may the landlord’s exercise of a relocation right cause the
tenant to lose a highly desirable location in the shopping centre, the relocation itself may cause
significant disruptions to the tenant’s business. Tenants also fear that a certain amount of goodwill
may be lost as a result of the move. This being the case, tenants should be careful o negotiate
narrow perimeters in which relocation rights operate.

2. Enforceability of Relocation Clauses

Some commentators have suggested that since a relocation clause permits a landlord to alter
the location of the premises, the clause is unenforceable as it means that the premises may not be
identified with sufficient certainty'. Fortunately for landlords, the force of this argument has been
undermined by two Canadian judicial decisions. W C. TR EF Investment Ltd. v. H G.O. Real Estate
Ltd.? the Court inter alia dismissed the tenant’s argument that the landlord’s right to relocate was
void. The relocation clause at bar permitted the landlord fo relocate the tenant if, in the landlord’s
reasonable opinion, the relocation would be for the betterment of the plaza. The Court noted that
there is a “community of interest” among tenants of a shopping cenire which creates a direct interest
in cach tenant to ensure that the leases of other tenants are also enforced. This principle, in turn,
permitted the landlord to relocate the tenant because the landlord was proceeding in good fajth and
was adhering fo the spirit of the relocation clause. Moreover, the changes proposed by the landlord
were for the overall benefit of the shopping cenire and the ienant was not being singled cut. In Sr.
John's Development Corp. v. Eveland Enterprises Inc.,” the lease provided that the landlord could

"At faw, a valid lease requires inter afia that the premises be defined with sufficient certainty.
2{1993] G No. 1184 {Ontarie Court of Justice (General Division), May 31, 1993, O’Driscoll J)

3{1998] NI No. 295, (Newfoundland Supreme Cowrt, October 16, 1998, Riche 1.},
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relocate the tenant provided the new tocation was comparable in size. The tenant occupied premises
which had interior and exterior mall exposure. The new premises were to be located at the rear of
the mail. Despite the fact that the new location was far inferior to the tenant’s existing premises, the
Court upheld the landlord’s right to relocate and noted that “the tenant by executing the lease and
including this relocation clause put itself in the position whereby it was at the mercy of the landiord
with regard to relocation.”

3. When to Raise the Relocation Issue

It would be prudent for landlords to reference relocation rights in their offers to lease. This
could be as simple as including a statement to the effect that the tenant will sign the landiord’s
standard lease form and that the form will contain, among other provisions, a provision entitling the
landiord to relocate the premises. A landlord who fails to address relocation rights at the offer stage
may find itseif barred from including a relocation clause in the formal lease document to be signed
by the parties. In Victoria Park Avenue Associates Limited Partnership v. Magnaflex Industries
Inc.?, the tenant signed a binding offer to lease for a five year term. The offer also provided that the
tenani would sign the landlord’s standard lease form within 30 days of its delivery by the landlord
to the tenant. The offer did not contain a relocation clause although one was included in the
tandlord’s standard form of lease. The tenant did not ask for a copy of the lease form prior to signing
the offer. In that case. the Court held that the landlord breached the terms of the offer to lease by
ingisting on the inclusion of the relecation clause in the lease. In Court’s view, the relocation clause
was inconsistent with the terms of the offer insofar as the offer entitled the tenant to use and occupy
a specific unit in the building for a five year term. (Fortunately for the landlord, the Court did not
perceive the breach as being so fundamentai as to entitle the tenant to terminate the lease).

4. Negatiation Issues

From atenant’s perspective, it is always preferable to remove arelocation clause from the lease
entirely. If this is not possible, it is imperative for a tenant o negotiate protections for themselves
in order to minimize or avold any adverse consequences stemming from the relocation. In this
regard, we have set out below some of the issues that arise during the cowrse of negotiating
relocation clauses. As a reference, we have appended sample “landlord” and “tenant” relocation
clauses to this paper.

{a} Consent - Tenants often request that they be given approval or consent rights in connection
with any proposed relocation. Landlords should be reluctant to grant this concession as it effectively
denies the landlord of its *right” to relocate and simply leaves the lansdiord in a position (o negotiale
the relocation. If the landlord must give the tenant a right of approval, then the landiord shouid
ensure that the lease specifically enumerates the entire scope of the criteria which a tenant is entitled
to conslder when faced with a request to relocate, The lease should also provide that the tenant must
act reasonably in considering the criteria. Simply requiring the tenant to “act reasonably”’, without
the necessity of having regard to any specific critenia provides the tenant with a great deal of

4{2000} O.J. No. 4725 (Ontario Supenior Court of Justice, December 12, 2600, Sutherland 1),
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discretion and lcaves the tenant in a position to virtually nullify the landlord’s relocation right.

(b) Notice Period - In negotiating the length of the notice period, a tenant must consider several
factors including how much time & wili require to: wind down its operation at its existing premises;
prepare construction plans for the new premises; build-out the new premises (if not done by the
landlord); and physically move from the existing location to the new location. A landlord, however,
must keep in mind that it does not want to place itself in a situation where it loses out on a business
opportunity because of its inability to obtain vacant possession within a reasonable amount of time.

(c) Reason for Relocation - In order to minimize the possibility of the landlord acting in a
capricious or arbitrary manner, in the retall context, tenants may seek to limit the landlord’s right of
relocation to instances invelving a major expansion, renovation or remerchandising of the shopping
centre. Landlords should, of course, provide themselves with an unrestricted right to relocate the
tenant or, at a minimum, ensure that its right to relocate is exercisable under a fairly broad set of
circumstances.

(d) New Premises - This is arguably the biggest sticking point during negotiations. Tenants
will want to ensure that the new premises are substantially simifar in terms of size, configuration,
visibility, exposure and mall frontage to the existing premises. Tenant’s may want to ensure a
similar proximity to major tenants, mall entrances and escalators. Some tenanis may also request
that they only be relocated within a specific area or zone within the shopping centre. From the
landlord’s point of view, it is preferable for the landlord to avoid any representation in the lease with
respect to the tenant’s new space so as to ensure that it retains maximum flexibility. If the Jandlord
must make some representations, it should only agree to relocate the tenant to new premises that
meet certain objective criteria (i.¢. size of the premises, frontage of the premises, and configuration
of the premises). The use of subjective criteria (i.e. visibility, exposure and traffic) should be resisted
as it gives the tenant room to argue.

Where a relocation clause specifies thai the proposed new premises must be n a location “at
least as good as the lease premises as reasonably determined by the landlord”, case law has held that
the landlord’s determination must be one which might be reached by a reasonable landlord in the
circumstances, Moreover, in these circumstances, the landlord is not required te be correct in its
determination but, rather, the landiord must simply exercise a rational and honest judgment for the
determination’,

(e} Costs af Relocation - Landlords generally agree to pay for the costs for removing the
tenant’s trade fixtures, equipment. inventory, and items of personal property from the old promises
and instailing them in the new premises, Landlords also generally agree to pay for the unamortized
value of the tenant’s leaschold improvements in the existing premises (to the extent that they have
been paid for by the tenant and 1o the extent that they cannot be relocated or otherwise saivaged) as
well as for the costs to construct the new premises so that they are comparable to the old premises.
With respect to trade fixtures, landlords should agree to replace them only to the extent that they

SCTREF Investment Lid v. H.G.O. Real Estate Lid., supra note 2,
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connot be moved to the new premises. Some tenants, however, insist that the landlord provide them
with new entirely trade fixtures.

Some tenants are also successful in negottating that their landlords also pay the tenant’s
indirect costs associated with arelocation. These costs include such items as printing new stationery
and business cards and advertising to inform the public of the tenant’s new location. Strong tenants
may also get landlords to pay for lost profits and continuing fixed overhead costs (1.¢. salaries of full-
time employees) during any down time. In all cases, in order to avoid disagreement and surprises,
landlords should consider options such as placing a cap on recoverable relocation costs and should
insist that the tenant provide copies of paid invoices for all costs to be reimbursed.

() Number of Moves and Time of Move - Given the significant disruptions that a tenant’s
business must endure during a relocation, tenants often ask that the landlord’s right to relocate be
restricted to a single maove during the term of the lease. While landlords should generally avoid
restricting their options in this manner, landlords might consider granting this concession for a lease
of a short duration. For longer term leases, landlords may wish to consider limiting their right
relocate to once every specified number of years,

Tenants will also often require that any right to relocate not be exercisable during, for example,
the first five years of the term (in order {o establish their business in the shopping centre) or during
the last eighteen months of term (in order to give themselves sufficient time to amortize its leasehold
improvements). Similarly, tenants often ask that they not be relocated during any peak business
seasons (such as Christmas, back-to-school, R.R.S.P. season, Mothers Day). While landlords should
avoid restricting their flexibility, in situations where a tenant pays percentage rent, it may be in
everyone’s interest to avoid disrupting the tenant’s business during periods of high sales volumes.
Landlords should also have no objection o physicaily relocating tenants during non-business hours.

(&) Down-Time - Tenants may require that the relocation will not resulf in any down time to
iheir business. Landiords may address this issue in a number of ways. For exampie, the lapdlord
may agree that the tenant will not be required to relocate until the new premises are ready to be open
for business. Alternatively, the landlord may agree to provide the tenant with temporary premises
sa as to avoid periods of closure. As a somewhat less favourable compromise, the landlord may
agree to pay the tenant for its lost profits and fixed overhead costs during any period of down time,
In this regard, should the landlord elect to pay such profits and costs, the landlord should attempt to
cap any payout.

(i) Termination and/or Extending the Term - A tenant may seek to have the right to terminate
the lease if it 1s not satisfied with the proposed relocated premises. Of course, as the landlord’s
business is based on the rents it collects, it should avoid giving the tepant the ability to walk away
fron its lease obligations.  Sometimes the vight of tenmination alsu extends (0 the landlord so that
if there are no suitable altematives premises to which to relocate the tenant, the landlord may
terminate the lease. In either case of termination, it is not uncommon for the landlord {o reimburse
the tenant for the undepreciated capital cost of the leasehold improvements paid for and installed by
the fenant. In such a case, the tandlord should ensure that the salvage value and the value of any
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cncumbrance is deducted from the undepreciated capital cost of the unprovements. In addition, in
order to avoid duplication of payment by the landlord, the landlord should also take into account any
allowances or inducements paid by the landlord in connection with the initial instaliation of the
igasehold improvements. To ehminate future disagreements regarding the cost of the leasehold
improvements, both parties might find it beneficial to provide a value for the improvements in the
lease.

A tenant may also request the option to extend the term for the relocated premises, particularly
if the tenant is required to build-cut its own space, so that it will he ahle o amortize the new
leasehiold improvements over a reasonable period of time. Similarly, if as a result of the relocation
a tenant is required to shut down its business for an extended period of time, then the tenant may
request that it have the option to extend the term of the lease by the corresponding time period.
Extending the term in order for the tenant to make up for any down time is not normally a concession
which is overly onerous for the landlord.

1. Generally

From a landlord’s perspective tenants should be required to continuously operate their
businesses from their premises. Tenants, arguing that they need flexibility, resist operating
covenants, but if unsuccessful in eliminating them entirely sometimes reach a compromise with their
landlords through the negotiation of go dark rights. Under these clauses a tenant may cease
operating its business in its premises without constituting an event of default under the lease.
Typically a tenant is permitted to cease operating its business but is obligated to continue to pay all
rent and otherwise perform the terms of the iease. In order 1o exercise a go dark right the tenant
should be obliged to give its landlord advance notice of its intention to close its business. Tenants
argue that they must be able to maximize any exit strategy by moving quickly and without the
obligation to advise their landlords of their intention. Tenants state that notice periods lead to,
among other things, morale and staffing issues. However, landlords must be able to deal with

vacancies, particularly those of key tenants; consequently, as much advance notice as possible of the
exercise of a go dark rights should be sought by prudent landlords.

Care must be taken fo consider precisely which events will trigger a go-dark right. From a
tenant’s perspective a renovation of the premises, a reduction in operating hours or operating in a
reduced portion of the premises would not be events that are intended fo lead fo go-dark rights.
Consequently careful drafiing with regard to the events that constitute a go dark event is nceded.

On the other hand, faced with a non-operating tenant, landlords will want to limit a tenant’s
special tights grated under @ louse. For example, when a tenant ceases to operate a landlord may
want to rescind that {enant’s renewal rights, expansion rights, exclusive rights, no build restrictions
and options to purchase.

Furthermore, if the lease includes a go-dark provision, then landliords should insist on obtaining
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a corresponding right, at the landlord’s option, to “recapture” the premises if the tenant ceases to
operate its business. In essence, a recapture right allows a landlord to terminate the lease and take
control of the premises in order to relet those premises to a new tenant,

From a landlord’s perspective, recapture rights are extremely important as they assist the
landlord in minimizing damage to the image and profitability of the shopping centre. Tenants, on
the other hand, are somewhat divided on whether they are agreeable to the inclusion of a recapiure
right in their leases. Some tenants are reluctant to provide a landlord with recapture rights as they
fear they will lose business if the landiord re-lets the premises to one of the tenant’s competitors.
Other tenants however, do not oppose the inclusion of recapture rights particularly if the recapture
right brings their lease commitments fo an end.

2. Points of Comtention In Negotiating Recapture Rights

We have sef out below some of the more contentious issues which arise during the course of
negotiating a landlord’s right of recapture. For reference, we have attached sample “landlord” and
“tenant” recapture clauses.

(a) Waiting Period - One issue concems the amount of time that must elapse before the
landlord may exercise its right of recapture.  As the landlord’s goal is to minimize damage to the
shopping centre, the landlord will want any waiting period to be as short as possible, Accordingly,
the landlord may insist on a right of recapture that is exercisable immediately upon receipt of the
tenant’s notice of its intention to go dark. Tenants, however, may want the waiting period to be as
long as possible in order to give themselves maximum flexibility. An extended waiting period
allows the tenant more time to negotiate an assignment or sublease with a tenant of its choice and
it also allows the tenant the possibility of re-opening for business should market conditions improve,
Regardiess of the length of the waiting period, landlords should ensure that the waiting period does
not begin to run anew if the tenant decides to open for a few days within the waiting period.

(b} “One-Time Only” or Continuous Right - Another issue often negotiated between the
parties pertains to whether the landlord’s right of recapture must be exercised within some stated
tire after the tenant goes dark or whether the landlord’s right to recapture is a continuous right. A
continuous right to recapture may be exercised at any time by the Jandlord if the tenant is not
operating its business in the premises. Uncertain of what opportunities may or may not lie ahead,
landiords should insist on a continuing right of recapture so as to maintain their ability to adapt to
changing circumstances.

(c) Tenant’s Right to Nullify - Tenants sometimes ask for the right to nullify the landiord’s
exercise of its right of recapture in certain circumstances. In this scenario if the landlord gives the
tenant notice of its intention to recapiure the premises, the tenant may elect to rescind its decision
to go dark and the tenant’s original go-dark notice is deemed null and void. This right to nullify
effectively provides tenants with the ability to “test the waters™ in instances where they wish 1o go
dark but, for various reasons, they do not want the landlord to recapture the premises. If the landiord
is agreeable to giving the tenant a right to rescind its notice, the landlord should ensure that the
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ienant is obligated 1w respond within a reasonable period of time afler the landiord’s election.
Landlords may also wish to consider limiting the availability of the tenant’s right to nullify to a “one-
time only” so that as a condition of issuing the notice to nullify the landlord’s recapture right the
tenant is required to thereafier actively and continuously operate in the premises. Limiting the right
to rescind in this matter is of benefit to the landlord in that it is not faced with a tenant who
continually opens and closes the premises,

(d) Payments Made Upon Recapture - Upon the landlord’s exercise of its right to recapture,
the iandlord will require the tenant to reimburse the landlord for the unamortized cost of any
leasehold improvements paid for by the landlord as well as for the unamortized amount of any tenant
allowance or inducement paid fo the tenant. From the landlord’s point of view, the early termination
has prevented the landlord [rom fully recouping its investment in the tenant’s operation. Tenunts,
on the other hand, wiil want the landlord to reimburse them for the unamortized cost of any
leasehold improvements paid for by the tenant as well as for the unamortized cost of any trade
fixtures or equipment that the tenant is not able to remove or otherwise salvage from the premises.
This issue is resolved by which party has the greater bargaining power.

{¢) Restrictions on the Landlord’s Ahility to Re-Iease the Premises - A fenant may agree
1o give a landlord a recapture option provided the landlord agrees not to re-fet the space to one of the
tenant’s competitors or afternatively if the landlord agrees to restrict the use that can thereafler he
made of the premises. Understandably landlords are very reluctant to consent to this restriction - if
the tenant is not using the space, why should a landlord’s teasing efforts be restricted? However, if
pressed, a landlord might agree to restrict its ability to re-let the premises provided the restriction is
subject to one or more of the following conditions:

(i) the restriction will not apply unless the tenant opens a new store within a set radius of
the shopping centre; obviously a tenant who opens fifty kilometers away does not have
a nced for protection from a competitor;

(i1}  the tenant must open its new store within a set amount of time; a iandlord does not
want to be put into a position where the tenant mulls over the idea of opening a new
store for several years; and

{iii}  the restriction on re-Jefting should only apply for a set number of vears.

Of course, landlords must also ensure that the restricted use or the tenant’s “competitors™ are
marrowly defined.
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