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Exclusive Predicaments

By LE. Dennis Daoust,
Dragust, Vukovich, Baker-Sigal, Banka & Biston, Toronto

Facing competition ia the confines of a shopping
centre can be overwhelming without the comfort of
a non-competition (often referred to as an exclusive
wse) clause that restricts the andlord from leasing
stores 1o competitors. These clauses are an mporiam
pazt of many deals, bat they can have disashous
resulis for a fandlord thar fails to give careful
attention 1o the wording.

Since exclusive-use clauses limit the landiord’s
ability to Jease space, they depress the value of the
shopping centre, especially if they faii to include
certain basic exceptions. A landlord that breaks &
promise nol 1o allow competition risks being sued
for damages from Jost busingss by the lenant harmed
py The competition, and such a tenant may also be
allowed o end its lease and recover Hs retocation
costs, damages from Iost busingss goodwill and
other losses caused by being put out of business.

The following are suggestions for ensuring that
these clauses, while still giving pood protzction to
the tenant, do not go oo fan

Exclude spplication to existing tenants if their
jeases do not reguire them to comply. Existing
tenants must be exempled from the restriction if
their leases do not allow the landiord to roguire them
to comply with the exclusive. Also, the landtord
should reserve (e right to enter into new leases with
existing tenants or to replace tiem with tenagts that
operate simiiar uses without complying. Otherwise,
the tandlord may be forced to give up & successiul
valued teoant oF an impertant part of its merchandise
mix when the existing tenant’s lease expires.

Protect only the principal business, The
tepant's priscipst business should be described with
a8 much detail as is needed to identify the particalar
market segment at which the tenant’s business is
aivoed. For example, a retalf store primarity seling
tigh-fashion women’s evening wear should not be
deseribed a5 @ women's clothing store. It is only that
principal Yusiness, properly described, that should
be protected. A tenant should 0ot be allowed to stup
other ténants fom operating businasses tha
compete against only an sncillary. part of the
beneSted tenant’s business, or to stop other enants
from seliing specific items {i.e. shoes or baked
goods) sg opposed ta oparating a competing

“business down of $tops

busivess {.e. a women's shoe store
_ {_:}mermse. tenants that sell Ewnmoénla)? m)l
incidental basis will be undoly restricted. For
example, sports stores often 5ol shoes, and
mstéurams aften sell buked goody, '
xempt anchor tepants. Departrent
supermarkets and othet major tcaamsew:lf‘forfs'
normitly agree io be bound by exclusive-use
clauses. Failing ' exempt anchor tenants can
interfere with expansion and redevelopmont plans
Th% result is 1ost value o the centre, -
xemipl certain small tenaats,
such as 2 15.600-5q.-11, smMng~guﬁdimsgt:rLc:;§i§d
be able to tolerate & smali competitor in 1,000 s fi
especially if e competitor has difforent price point;
anc‘IA appleal; 0 a different markor,
pply the clause 1o only o Hmite
venire. A yogurt store on the gmund?lgzrnn?fam
regional mall shouldn’t block another yogust store at
the other end of the mall or o the upper flnor
. Thne limits. A tenamt may need protection oy
in the first few years of operation while it
establishes its business,
Tenant default shouid suspend ¢
tenunt is in materiat dafault ofi;is Ica}s: g:mfgo?d
should be free, while the defauit continises, {0 Izase
space and permit ienants 1o operate under '
agreements made while the defas)) continues
regardiess of the exciusive and repardiess of ]
whethes the tenant subsequently cures 1ts defanit.
Discontinurnce of business or of sales of
protecied ltems should end or suspend the clause
If 2 tenant benefited by an exclusive shuts its )
seliing a protected
of itsms for a proionged pem%:t, the !mdlo:da ::io:g:}
be fiee 10 Jease to competitors of the tenant or allow
other ienants 10 sell items in the protected CHICROLY.
H 2 tenant with an exclusive resumes business or
?ﬁi‘éﬁ: :}:ﬁ:& %%ze prolecied iten, agreernents
menm must be
exglusive. Frempied from the
Efforts expended at the cla iati
to_tgilo.r exclusive-use dansem?e%grn:g}(lm prase
miniize predicaments that hamper leasing and
d_eprcss_shoppmg-cemrc matketability, while
addressing the iegitimate concerng of ;}:e tenant.



