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L INTRODUCTION

After 15 years of hanging around leasing managers, brokers and real estate representatives, I
have learned to understand what gets them excited: a deal. [ can relate to their enfhusiasm.
‘They've worked hard at persuading, negotiating, cajoling, and they've finally reached the finish
line - or so they think. I'm sure [ detect, after they've called me to give instructions, a noticeable
drop in their degree of enthusiasm. Too many questions, too few answers, ending in my favorite

words of instruction, "Just stick to the important stuff, | really want to do this dealt”

One of the most difficuit aspects of "the deal” is to document it correctly, and one of the most
important decisions in that regard is where to start. Many leasing managers, brokers and real
estate representatives don't consider the task of writing down the deal as all that demanding until

they encounter that peculiar brand of individual known as a leasing lawyer.

In this papes, I will attempt to explain the basic frainework of a lease transaction. [hope you will

find these comments useful as a how-to, and how-not-to, get vour fease transaction off to a good

start.



1. DOCUMENTATION

1. Form of Documentation
At the stage where a landiord and a tenant have made a decision to try 1o “do a deal”, there is a

documentation issue. Having decided to proceed, the question is "how"?

In commercial leasing arrangements, it is quite coromon to find that the Landlord insists on
proceeding with its standard form of documentation. This may or may not entail entering into
an Offer to Lease or other form of pre-Lease documentation. There are as many different
approaches to this aspect of the lease transaction as there are landlords and tenants. There are
even some situations where the Tenant is so strong that it i5 able to demand that the

documentation be on its standard form.

In the retail sector, despite the best-written company policies, there are still many instances of
tcnants taking posscssion without a signed Iease in place. Dy contrast, a typical office or
industrial leasing arrangement will almost always involve a signed lease having to be in place

before possession is granted.

The issue is one of balancing the goal of obtaining a binding agreement quickly against the goal
of obtaining a comprehensive binding agreement. Speed versus certainty - superimposed over
which is the likelihood of 3 lender or two in the picture who may insist on an executed lease

being in place as a condition of financing.



The "straight-to-tease” format is not necessarily the approach usually taken for finalizing the
documentation. Most office and industrial leasing arrangements, whether because of the desire
of the parties to ¢larify the essential terms pending the satisfaction of some pre-conditions, or the
desire of the broker to confirm the existence of the deal for presentation to and acceptance by the
landlord, begin with a preliminary document of some sort. The preliminary document may be
in the form of an offer (with or without a lease form attached), a letter agreement, or a term sheet,
but whatever the form, it is the prelude to the lease itself. Most retail leasing arrangements also
hegin with a preliminary expression of terms, although "document” may be an over-statement

of what the end result of that exercise yields,

In almost all office deais, the landlord or the broker will prepare all lease documentation.
Generally landlords prefer to have standard documents for each cieve%opment, in order to
simplify administration and achieve the desired degree of control over the project. However,
there are certainly times when tenants with a lot of ¢lout require the landlord to adjust to the
tenant's form of documentation, For example, I have never scen Her Majesty the Queen agice
to document an office lease arrangement on anything but Her own form. Likewise, anchor
tenants and grocery store operators in shopping centres will generally succeed in insisting on
using their own forms of agreements. Whatever the case, the party "calling the shots" will
usually ensure that the documentation is as hiased as possible in its favour. The other party will

attempt to swing the pendulum in the other direction.

it is a myth that the form of documentation used 1s related to which party s controlling the deal.

There are many landlords who are flexible and accommodating in their approach to



documentation and while they may not care which form of documentation they start with, they
wiil not sign off until they are as adequately protecied as they would have been had they started
with "their” form. There are also many tenants who are exiremely strong in lease negotiations
who may not insist on (or even have) their own form of document, but who will whittle away

at the landlord's boilerplate untii it resembles nothing of its original form,

As always, the issue to be concerned with is not form, but content.



2. Preliminary Documentation

As already indicated, some form of written, signed, short agreement is usually put into place as
a precursor to the lease. Some landlords prefer to begin with an Offer to Lease. They may have
their own standard form for the building or for all of their commercial properties, or they may
rely on a standard Dye and Durham or Toronto Real Estate Board form, for example. Some
offers are lengthy and detailed, and others are more succinct. Some offers have the lease form
attached as a schedule and require the Tenant to acknowledge that the form will either be
executed unchanged or will be the starting point for discussion and therefore subject to
reasonable modifications requested by the tenant's solicitor. Some offers are in the form of sign-

back letters. Four (4) Sample preliminary documents are attached to this paper:

Sample A - Retail Agreement to Lease (Letter Format)

Sample B - Office Offer to Lease {Short Form)

Sample C - Retail Offer to Lease {(Long Form)

Sample D - Non-Binding Tenant Proposal Form

Sample E - Agent's Form of Office Offer to Lease {Short Form)!

In order to have a binding agreement to lease between the parties, there are certain essential
clements that must be present. These essential elements transcend the questions of whose or

which form of documentation is being used, or whose interest is best protected thereunder.

Occasionally it happens that a landlord and a tenant witl create a tenancy agreement without a
signed lease. In some cases the law will afford some protection to such parties and will enforce
the agreement despite the lack of formality. in the next part of this paper, | wili examine the five

essential elements of a binding agreement to lease. Later, commencing on page 33, T will touch

Thanks to Christopher Cuff, Associate Vice President, Roval LePage Commercial Ine., for gllowing me o use
one of his many "hasic” versions of an Offer to Lease
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on the circumstances in which an agreement to lease may be enforced even though not reduced

10 writing.



3 The Five Essential Elements
What must be in place, in order to have a binding agreement between the parties, are what
Williams apd Rhodes' term "the requisites of a valid agreement for lease". There are five such
requisites - they must be established before the parties can be bound to proceed:
{a) The Premises - they must be clearly defined and ascertainable.
(b) The Parties - they must be named and the names must be correct,
(c) The Rent - ail types of rent, minimum (or basic or net), percentage and
additional, must be clearly expressed.
(d) The Term - the commencement and expiry dates must both be clear or readily
ascertainable.
(e} All other material terms of the contract not incidental to the landlord and tenant

relationship, including any covenants, conditions, exceptions or reservations.

1t is often the case that the Landlord and Tenant will enter into an agreement to lease, whether
in the form of an Offer to Lease or a letter agreement, contemplating implicitly or explicitly that
a formal lease will subsequently be entered into. The fact that a lease is unsigned is not material
if (1} the agreement is sufficiently clear (i.e. it is not merely an agreement to agree), (2) there

is evidence of the intention of the parties to be bound by the agreement, and (3) the five essential

clements arc in place.?



Let us examine the five essential elements in greater detail;

a. The Premises -They must be clearly defined and ascertainable. This is usuaily
accomplished by referring to a unit or suite number of the premises in a shopping centre
or other building or complex, or if they comprise an entire building, its civic address.
Generally speaking there will be a schedule or two attached to the agreement, indicating
the lands (i.¢. a site plan and/or legal description), the premises (possibly outtined or

cross-hatched on a plan), and/or the measurement of the premises.

The area measurement of the premises may or may not be relevant. The governing
criteria here is whether the rent is a function of the area. It could aiso be that area is zn

issue where the Tenant requires a minimum area from which to carry on its business.

On the topic of area, in a preliminary lease agreement for office space, the concepts of
"usable” and "rentable” areas may appear, addressing the fact that the actual area of the
premises will be grossed-up for the purposes of calculating rent. This will ensure that
the landlord enjoys maximum refurn on muiti-tenanted floors, The rationale is that, on
a single-tenanted floor, except for elevator banks and wtility areas, the entire area of the
floor wiil}ae used to determine the rent payable by the Tenant. Ona multi-tenanted floor,
where corridors and washrooms are shared by two or more tenants, in order for the
Landlord to obtain the same return and not suffer from the lack of coverage of the floor,
all of the tenants on the floor share proportionately in the unleased area. Accordingly,

the actual or "usable” area of the premises is grossed up to the "rentable” area. If the



Landlord intends to gross up the usable area of the premises, the agreement to lease must
so state or else the Tenant will be entitled to rely on the terms of the agreement and it
will be o0 late to introduce it in the lease. Some preliminary lease agreements
incorporate their corresponding tease form's definition of "useable” and "rentable” area
{which may be variously referred to as Net Rentable Area and Rentabie Area, Useable
Area and Gross Useable Area, Leasable Area and Gross Leasable Area, Rentable Area
and Weighted Rentable Area, or any number of other terms). Others refer to certain
industry standards, such as the BOMA Siandard Method for Measuring Floor Area in
Office Buildings’, as the basis for measuring area. Basically, the useable area is the area
of the space itself, whereas the rentable area is the area that is used for calculating ali rent
obligations, and it is obtained by taking the useable area and multiplying it by a fraction,
or applying a pre-agreed gross-up rate, which is intended to arrive at a figure that reflects

the tenant's share of the shared areas on its floor or wing, as the case may be.

BOMA has recently taken this a step further, The latest BOMA standard is one that was

approved on June 7, 1996 by the American National Standards Institute, Inc.® The

revised standard represents a major change from the previous (1980) standard.

The Introduction to the Standard states on page (v) that:

The need for ... a changed approach was first identified within BOMA
International In 1992, While surveys showed that the Standard was the
most commonly used method of measurement for office buildings, they
also documented that it was not being universally applied on a floor-by-
floor basis. Buildings constructed during the 1980s tended to incorporate
design elements intended to benefit building occupants generaily, rather
than on a floor-by-floor basis (for example, spacious entrance lobbies



with concierge desks, health clubs, daycare facilities, conference centers,

ete.). In view of this trend, BOMA's markeiplace information indicated

a widespread need to fairly account for these building-wide amenities.
Essentially, the revised Standard permits landlords to recover rent on not only the
common areas of muiti-tenanted floors of office buildings, but also on building common
arcas that provide services to building tenants. Examples of these common areas include
lobbies, atrium spaces, concierge areas, security desks, conference rooms, lounges,
vending areas, food service facilities, health or fitness centres, daycare facilities, locker
or shower facilities, mail rooms, fire control rooms, fully enclosed courtyards outside the
exterior walls and building core and service areas such as fully enclosed mechanical or
equipment rooms. Excluded are parking spaces, portions of loading docks outside the

building line, and major vertical penetrations (such as elevator banks).

The Standard contemplates that the Landlord will measure the individuai space’s Useable
Area, then gross that up by a factor reflecting the shared common areas on the floor,
which grossed-up figure is referred to as the Basic Rentable Area. The Basic Rentable
Area 18, in turn, grossed-up by a factor reflecting the shared building common areas,

resulting in the Rentable Area which is the basis for calcuiating rent.

Most Cariadian landlords have still not begun to measure space on the basis of the new
standard. Many landlords with mature portfolios believe that the conversion would be
impractical and are not planning to adjust their measurements as their inventory of space

rolls over. They may wish to reconsider this, considering the potential revenue being
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passed over. With respect to any newly constructed space, one would expect that

landlords will want 10 use the new approach, of course depending on whether the market

will allow it

The message clearly is to be very careful to clarify which BOMA standard it is that the

parties are agreeing to be guided by, if a BOMA standard is to be used for measurement

PUIPOSES.

In retail leases, the term "Weighted GLA" is often used. It pertains to a further
mathematical adjustment to the actual area of the leased premises, by augmenting or
reducing it to factor in the location of the unit. For instance, a kiosk with no interior
customer space might be weighted at a 2.0 (double) factor on the assumption that the
Tenant actually "occupies” more space than its kiosk occupies, because the Tenant's
customers can only congregate, and gnly the Tenant's customers congregate, in the areas
immediately sutrounding the kiosk. Correspondingly, a basement bowling alley space
might be factored at a 0.5 {one-half) factor, on the theory that the space is not very
desirable or easily leased and the Tenant could not realistically be called upon to

contribute to common arga costs on a full-share basis.

{t has become common over the past 10-15 years to provide that the Landlord may
require the Tenant to relocate to other premises in the building. Most landlords do not
make much, if any, mention of this in their standard forms of offer to lease or letter

agreement. Interestingly, most tenants simply negotiate the terms of the relocation clause
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at the lease stage without questioning whether the Landlord is even entitled to alter one
of the essential terms, when it was not mentioned in the agreement fo lease that preceded
the lease. Inmy view, on the basis of the "5 essential elements”, the Tenant can resist
a relocation clause in the Lease if it is not contemplated in the (binding) pre-Lease
document. The courts will, however, enforce a relocation clause that is clearly written

and agreed upon.

The Parties - One would think that this would be the easiést aspect of the transaction, but
it is interesting how often it is not. Surprisingly, many times the party named as
Landiord does not turn out to be the owner of the land or even an interest in the land,
Freguently, the party named as Landlord turns out to be a property manager or a ground
lessee, or the party named as Tenant turns out to be either an incorrect combination of
the business and corporate name of an entity, or a defunct or even non-existent

corporation.

The cost and time involved to ascertain the name of the registered owner of the land is
not prohibitive and this extra step should be taken before a Tenant contracts with

someone who has 110 capacity to grant a demise.’

The party to be named as Tenant may be one of many types of legal entities. An
individual may sign in a personal capacity. A partnership or corporation may wish to be
the Tenant. The Landlord should ensure that the partaership or corporation is registered

and shouid be satisfied that the individuals signing the agreement have the authority to
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bind the party named as Tenant. [f the party named as Tenant is entering into the
agreement for the benefit of a company to be incorporated in the future, the Landlord
should not agree that the named party "has no Hability". If the Landlord agrees that the
named party has no liability, then it has effectively entered into an agreement to lease
with nobody or nothing. If parties do not agree in writing that the party named as Tenant
{on behalf of a company to be incorporated) does so without personal liability, the law
is that the named party will have assumed liability until the new company is formed and
adopts the agreement, whereupon the originally named party is automatically relieved
from any liability.* It does not take long to incorporate a company. The named party
could easily avoid any liability at all simply by taking the necessary steps to incorporate

a company. That new company should be named as the Tenant.

Lastly, on the topic of "names of parties”, if there is to be a second covenantor, this party
(the Guarantor/Indemnifier) should be named in the preliminary agreement or it will be
too late to insist on the additional covenant at the lease stage. (As to the significance of

naming the party as a "Guarantor” vs. an "Indemnifier”, the session after this one will go

into detail,)

The Rent - There are many different ways of caleulating rent. Some rents are gross rents
and others are net or quasi-net. Whatever the deal, the terms should be specified as
clearly as possibie to eliminate uncertainty. In a retail setting, there is often mintmum

rent as well as percentage rent (i.e. a rent which is based on a percentage of the gross

sales at the premises),

13



If the lease is net, and the building is multi-tenanted, the Tenant will generally also
contribute to the costs of operating the building (sometimes referred to as "TMI" - taxes,
maintenance and msurance, or "CAM Costs" - common area maintenance costs). The
term "Additional Rent" is often used to describe this category of rent in pre-Lease
documents. That term should be used with caution since it can be ail-encompassing. It
may be inaccurate to state, as many landlords and tenants do, that "Additional Rent witl

not exceed $X per annum”.

The method of determining and paying rent should be clearly set out. The minimum (or
"basic” or "net”} rent may be calculated based on square footage, or may be a flat amount
regardless of area. It may be payable monthly, quarterly or annually, on the Istor 15th

or some other day, in equal or unequal instalments, in advance or in arrears.

Percentage Reat may be based on an antificlally high or low breakpoint leve! of gross
sales at which it becomes payable, or it may be determined on a "natural breakpoint”
basts by taking a percentage of all sales and deducting from that result the minimum rent
theretofore paid. Percentage Rent may be calculated and payable cumulatively or non-
cumulatively or when gross sales reach the annual breakpoint. It is usually payablc in
arrears {unless it is to be based on estimates and subject to later adjustment - this is very
rare). It may be based on the Tenant's or the Landlord's fiscal year end, and there may
be categories of sales which are to be exciuded from the gross sales calculation. At the

preliminary documentation stage it is unusual to address the Percentage Rent issue

14



beyond stating the method of calculation and timing of payment. I have rarely found this

to cause difficulty at the lease negotiation stage.

Additional Rent may be payable based on estimates, subject to subsequent adjustments
when the actual amounts are determined. The utilities component of Additional Rent
may be based on separate meter readings or pro-rated on the basis of area. The realty tax
component of Additional Rent is increasingly becoming an area of focus in preliminary
agreements to lease in Ontario, as some tenants are frying to retain the former "separate
assessment” method of apportioning realty taxes even though official separate
assessments are no longer available. Much has been written on the topic of Additional
Rent and there is a later session in this Conference wherein Operating Costs and Realty
Tax issues are to be examined. Rather than addressing the many types of costs that may
be debated by landlords and tenants, I will gloss over a few of the more critical ones that

should be considered at the agreement to lease stage.

Tenants will often ask for a garden variety of exclusions from the net lease concept. A
typical list of net lease exceptions is attached as Appendix "B”. I will not address the
many concepis covered there, but suffice it to say that at the preliminary documentation
stage, some tenants will insist on addressing these issues. Others will prefer to wait for
the Lease. If the deal is "no lease - no key", it may be preferable to leave this issue for
the lease stage. However, if the agreement to lease does not specify that an
administration fee (e.g. 15% of operating costs or a percentage of gross or net rent) is

payable, it likely cannot be forced on the Tenant in the lease. There have been several
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recent court decisions to that effect”. Tenants may therefore wish to focus on certain
Additional Rent items at the pre-Lease stage. Similarly, any other items of Additional
Rent which the Landlord wishes fo recover from the Tenant, whether in the form of
Promotion and Advertising charges {(common in shopping centre leases), aftéphours
lighting and/or elevator charges, janitorial charges, security charges, HVAC operating
charges, amortization of major expenses, capital and large corporation taxes, tenant
coordination or plan approval fees, hoarding charges, and the fee paid to a property
management company to carry out the functions of the Landlord, should be expressed
to be payabie in the agreement to lease or there is a strong possibility that they will not

be acceptable when introduced in the lease, or recoverable if a lease is never signed.

Astute tenants will attempt to curtail the "blank cheque syndrome” that characterizes
most agreements by tenants to pay a share of Operating Costs, Some tenants not only
exciude many charges from the list of recoverable costs, they are able to negotiate a
"cap” on the dollar amount they may be required to pay {except with respect 10 propernty
taxes and utilities). However, uniess such a clause is provided in the agreement to lease,
it will not find its way into the subsequent lease. Many tenants believe they have
achieved this resuit when they insert a provision in the agreement to lease which reflects
the Landlf:rd’s current charges, For instance, there might be clausc stating that the
Landlord acknowiedges that the current rate payable in respect of Operating Costs and
Realty Taxes is $X, subject to year-end adjustments. Or it might state that the Landlord
estimates that the total of Operating Costs and Taxes will not exceed §X. Whilesucha

clause may be helpful if the actual costs turn out to be significantly higher, the Tenant
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should note that these clauses are only estimates and not warranties. landlords wili
{properly, in my opinion), refuse to carry over these provisions into the subsequent lease,
since they are only estimates and not binding. If the Tenant requires a guarantee, it

should get a guarantee and not an estimate,

Some tenants are able to get landlords to agree to fix a dollar amount in respect of
Additional Rent, for the first or a number of years of the Term, and perhaps provide for
a set percentage or CPI escalation, or an escalation baséd on actual increases over the
base year, in subsequent years. These terms must be clearly included at the preliminary
documentation stage or they will not likely be found in the lease as the Landiord will be
opposed to altering the financial basis of the original Agreement (uniess it was non-

binding and the tenant has leverage).

As a matter of practice, lawyers acting for tenants entering into agreements to iease on
net terms should ask their clients to obtain from their prospective landlords a list of the
items of Additional Rent that are inchuded in the figure that was quoted to them by the
Landlord as the current rate of Additional Rent. A rate of $13 per square foot for
Additional Rent may seem reasonable to the Tenant, but it may include some items
which arc apt to escalate unpredictably. If the list is provided, it will allow an
opportunity to consider where problem areas might lie and whether there is room for
negotiation. The Tenant will be hard pressed to argue, at the lease stage, that it will not
agree to include, for instance, the cost of seasonal decorations of the shopping centre in

which its premises are located, when the breakdown provided by the Landlord before the
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deal was done indicated that such costs were included. Landlords will argue at the lease
stage that the Tenant knew what the $13 rate included and that it should have objected
to any charges it disputed at the time it was entering into an agreement to lease on a net
basis. They will also cleverly say that had they known the Tenant was going to refuse
to pay $0.25 for seasonal decorations, they would have charged the Tenant $0.25 more
in Minimum Rent since it was obvious the Tenant did not object to the estimated gross
occupancy cost (i.e. the basic rent and additional rent), and that the Tenant is simply
"nickel-and-diming" by chipping away at the list of Additional Rent items payable. If
it is true that the Landlord would have accepted the Tenant's "principled” objections to
certain Additional Rent items by simply converting the dollar amount to a Minimum
Rent figure (thereby preserving the income stream it negotiated for and requires), then
tenants should ask for a breakdown of the Additional Rent items befo;e concluding a deal
and give this a iry - in the case of capital taxes, for instance, it's a far better situation for
the Tenant if the Landlord will agree to take the charge out of Additional Rent and tack
it on to Minimum Rent, since this is effectively the same thing as a cap, which would

undoubtedly be meaningful to a tenant.

Tenants in office buildings should inquire at the front end what Additional Rent items
may be charged for after-hours lighting and elevator use, for freight elevator usc when
moving in and out, for janitorial and security services and any other "extras” that may not
be iﬁciuded in the major items of rent that are quoted. If any of these charges are

probiematic, they shouid be settled early on.

18



It is commen to find a clause in the lease that allows the Landlord to "gross up common
expenses” to the amount that the Landlord estimates would have been incurred if the
building were fully occupied. | have seldom encountered any mention of this in a pre-
L.ease agreement. However, [ believe that if 2 Court were asked to resolve the issue in
respect of an unexecuted Lease in contention, it would not grant a Landlord the right to
calculate Additional Rents using this mechanism (in the Lease) unless it were clearly
provided for in the signed pre-Lease agreement. Tenants usually have severe reactions
to these clauses when they negotiate this aspect of the Léase. Perhaps landiords should

start writing this feature into their pre-Lease documents.

Depending on the common expense to be "grossed-up”, this arrangement is in fact not
at all unfair. It is not a case of the Landlord passing on the cost of vacancy to the tenants
in the building. Itis a matter of trying to match costs with users, so that the fact there is
a vacancy does not cause the Landlord to subsidize the costs actually generated by the
occupants of the building. With the current realty tax regime, (his has become even more

important given the disparity in level of taxation between occupied and vacant

comumercial space.

For instance, if the Tenant were the only occupant of the building, it would be unfair {to
some extent) to require the Tenant to pay only its proportionate share (based on area) of
utilities consumed by the building, since there would be no other pecupants consuming
the utilities and the only utility costs would be those generated by the tenant (leaving

aside any common area utility consumption). Similarly, any janitorial services provided

19



to the Tenant would be priced to the Landlord to correspond with the actual space being
served, and if the Tenant were to pay only its proportionate share of those costs then the
Landlord would effectively be absorbing some of the Tenant's janitorial costs. Some
common expenses are inappropriate for grossing-up, such as insurance, and to some

extent, the cost of personnel carrying out administrative or property management

functions.

There are a couple of ways to get around this result, mathematically. One way is to
adjust the denominator of the proportionate share fraction {0 ensure that the actual users
of the services are included and vacant space is not. Another way is to gross-up the costs
so that when the proportionate share fraction (unadjusted for vacancies) is applied to the
grossed-up amount, full recovery is achieved. A combination of these mathematical
approaches may in fact be necessary to truly match costs to users.® At the preliminary
documentation stage, the conundrum for landiords is whether to avoid mentioning these
clements and possibly have to fight over them at the Lease stage, or to address it squarely

in the pre-Lease document and thereby invite negotiation of the point at a time when

perhaps more basic issues are pressing.

The Term - If it is not clear when the Term is to commence and expire, an agreement to

lease may be void for uncertainty.
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With an agreement to lease space that is already built and vacant and where the Tenant
accepts the premises in their "as is” condition, setting out the Term is a straightforward

exercise of incorporating the correct commencement date and length of Term.”

However, where the premises are to be constructed or if, for example, the date when an
existing occupant will vacate to permit delivery of space to the Tenant is uncertain, it is
tricky to set out a provision that determines exactly when the Term will commence. It
is inadequate at law to pravide a formula for the commencement of the Term which
depends on a number of triggering events (such as completion of the Landlord's and
Tenant's work) where there is no absolute "outside date” by which the Term
commences.’ As a result, it is common 1o find, where the commencement date 13
intended to be flexible, that the parties add to their "formula date” a fictional oufside date
that is so far off in the future (e.g. the second anniversary of the date of the agreement)
that it will not realistically affect the application of the formula. As long as the fictional
ouiside date is far enough off in (e future that it is Lnpessible that any of the conditional
events triggering the commencement date will not have taken place by then, the fictional
outside date will merely serve the purpose of satisfying the technical legal requirement
that the commencement date be capable of determination. The parties may, ftor
administrative purposes, agree to sign a certificate at a later date, confirming the exact
comnmencement and expiry dates ofthe Term. {{there is any concem between the parties
that after some period, if the triggering events have not taken place as planned, the

agreement should be calied off or some penalties should be exacted from the responsible
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party, it is of course open to the parties to add a provision that if the commencement date

has not occurred by a certain date, certain consequences will flow,

If the commencement date is readily determinable, and the duration of the Term is also
clear, it will be possible to determine the expiry date. Ifthere is any room for doubt, the
agreement should specifically express the expiry date. A five-year term commencing
in the middie of a month will end five years later on the day before the 5th anniversary
of the commencement date. if either the Landlord or the Tenant would prefer an expiry
date of the last day of a month, and the other party does not object, it will be necessary
to expressly so provide. Many retailers prefer to state that notwithstanding the "natural”
expiry date, the Term will expire on the ensuing January 31* (for the obvious purpose

of enjoying one more Christmas season).

On the subject of options to renew the Lease or extend the Term, these may of may not
be "cssential terms”, If they are material terms of the agreement, they will have to be
included in a pre-Lease document for it to be binding. This is a function of the fifth
essential element - examined next commencing on page 28. A wrinkle that is worthy of
note 15 that most landlords are now expressing renewal options as options to extend the
Term. What is the difference? As a result of case law!! holding that a renewal of the
iease by an assignee tenant creates a "fresh demise™ whereupon the continuing liability
of an original tenant/assignor of the lease comes to an end, landlords have attempted to
circumvent this result and assure the continuing liability of such a tenantassignor

through any additional Terms by characterizing the additional Terms as extensions {and
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not "fresh demise” renewals). It is not yet known whether this distinction will yield the
desired result. Most lawyers concede that the approach stands a better chance of
succeeding if the provisions are worded as having retroactive effect (i.e. upon exercise
of the option, a S~ycar term is extended to operate as a 10-ycar term, rather than a S-year

"Initial Term" being extended "for a further S-year term (the "Extended Term™™).

Apart from that fairly obscure point, the focus coatinues to be on the actual terms of the
renewsl (o extension, as the case may be). Most pre-Lease documents do address this
issue, but not all of them give the topic the thorough attention it deserves, thereby
creating lasting problems to be resolved later. In my view, the terms of any
renewal/extension option should be fully spelied out in the pre~-Term agreement. The
issues to address are: Will the option be personal to the originally named Tenant and not
available to any assignee? Must the Tenant be in actual occupation of the whole of the
premuises at the time of exercising the option? How many months' advance notice,
written or not, must be given by the Tenant in order to exercise the option? Or
alternatively, will the Tenant be deemed to have exercised the option if it does not notify
the Landlord to the contrary by a certain date? Is the Landlord required to notify the
Tenant that it did not exercise the option by the agreed date and provide the Tenant with

an opportunity fo correct it oversight?

Need the Tenant be in good standing at the time of exercising the option? What if the

Tenant detaults under its lease obligations during the Term but cures the default at the
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time of exercising the option - will that suffice or is one of the Landlord's remedies for

a default of the Tenant the right to revoke the Tenant's option to renew/extend?

How long is the option period, and how many of them wiil there be?

What terms will govern the parties’ relationship during the extension or renewal period?
The same terms and conditions of the original lease, or can the Landlord require the

Tenant to sign a new lease on s then-standard form?

Will the rent change, and if so, to what? [fthe deal for the initial Term is for a gross rent,
the Landlord may want to move {0 a net arrangement on the renewal/extenston. the
Tenant would hike to "peg” the rent rates for certainty, knowing that if the pegged rates
are too high for the market at the time, 1t can always approach the Landlord, as the
exercise date nears, to negotiate a more appropriate rate in exchange for the Tenant's
commitment to stay. The Landlord would generally rather defer the decision of the
appiicable rental rate to the time of exercising the option. The Landlord's position is, if
the Tenant wants the Landlord to commuit to a rental rate which is 5 years away from
applying, then the Tenant should commit to the longer Term to start with. To avoid this,
landlords and tenants often agree to set the option rate at the fair market rent prevailing
at the time the option is exercised. That begs the question, what is the fair market ront
and what if the parties cannot agree on it? "Fair market rent” is often defined as the rate
then being obtained on the market for similar premises, similarly used, fixtured and

located. Tenants will object to the "similarly used and fixtured" aspect of this definition.
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Since rental rates often reflect a "repayment” of inducements given by the Landlord to
the Tenant at the beginning of the initial Term, and an inducement may not be payable
at the commencement of the renewal or extension period, the comparison point should
be the fair market "net effective” rent (i.e. factoring in all inducements). It will not
suffice to say that the renewal rent will be agreed by the parties, since that gives no
assistance to a court attemnpting to give effect to the intention of the parties - it is only
an {unenforceable) agreement to agree in the future. Ifthe option clause stipulates a rent
to be agreed by the parties, and provides further that failing agreement the dispute will
be settled by arbitration, then the clause will be enforceable. Better still, if the option
clause stipulates that the rent wiil be the fair market rent for the premises, and provides
for arbitration in the event the parties are unable to agree, the fact that a formula for
determining the rent and a mechanism for solving any dispute are provided will ensure
that the option will be enforceable. Even if the option clause only stipulates that the rent
will be the fair market rent but does not provide for a mechanism for resolving a dispute
between the pariies as to what the fair markes rent is, the courts will breathe life into the

agreement by merely ascertaining what the fair market rent is.

If the same terms and conditions {except as to rent) as set out in the lease are to apply to
the renewal/extension period, then any terms and conditions that are not to apply should
be listed. For example, the clause should state that any fixturing period, tenant
allowance, rent free period, construction obligation on the part of the Landlord or other
benefit provided by the Landlord at the beginning of the initial Term will not apply to

the renewal or extension period. It should also clarify that the option to renew or extend
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itself will also not apply at the end of the renewal/extension period or else the Landlord

will be subject to perpetual renewals.

To summarize, the simple requirement that the commencement and expiry of the Term

need be definitely set down or capable of being ascertained is actually not that simple to

satisfy.

states that if the parties agree that the lease will contain the "usual covenants”, the only
"usual" covenants upon which they are entitled to insist are (1) the Landlord's covenant
for quiet enjoyment, (2) the Tenant's covenant to pay rent and taxes, (3} the Tenant's
covenant to keep the premises in good repair, {4) the Tenant's covenant to allow the
Landlord to enter and view the state of repair, and (5) the Tenant's covenant to allow re-
entry by the Landlord in the event of non-payment of rent by the Tenant. Clearly there
are o faw things missing from that list that would be desirable for landlords and tenants.
It is therefore essential to address all other material terms in whatever form of pre-lease

agreemert is used, since the Courts will not "write-in" the terms.

The other material terms that are most often found in pre-lease agreements include:

i. whether any advance rent or security deposit is to be paid,
it. the use to which the premises may be put,
ifi. the form of lease to be used and who is 10 prepare it, any deadline for signing it

and whether it or certain elements of it may be negotiated,

26



v,

vi.

Vik.

viil.

ix.

x1.

xii,

Xiii.

the remedies to which either the Landlord or the Tenant may be entitled if the
other party defaults in its obligations,

any security interest taken by the Landlord in the Tenant's property,

any restrictive covenants prohibiting the Landlord from leasing other premises
in the building for certain uses,

any restrictive covenants (or "radius clauses”) prohibiting the Tenant from using
any other premises within a geographic limit for the same business purpose as
that of the leased premises (typical in retail leases; particularly where Percentage
Rent is payable),

any renewal or extension options, the pre-conditions that must be in place in
order for the Tenant to exercise them and the terms that are to apply to the
renewal or extension period,

any inducements or allowances (including cash payments, improvements and
rent-free periods) which the Landlord may be providing in order to obtain the
tenancy,

any restrictions on the Tenant's ability to assign or sublet, on corporate changes
of control, ot on sharing or parting with possession of the premises whether with
or to a franchisee or licensee or other party,

2 demolition clause allowing the Landlord to terminate the lease if it wants to
raze the building,

any restrictions on the Tenant's right to register the Offer or a notice or short form
of it on title to the lands underlying the premises,

any commissions that may be payable to an agent for securing the transaction,
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Xiv.

XV,

XVi.

®vii.

any rights of first refusal to lease adjoining or other space in the building, or other
arrangements {0 permit the tenant to expand, as well as any rights on the part of
the Landlord to relocate the Tenant to other premises in the building,

exclusive parking arrangements, or rights to enjoy reserved or unreserved parking
spaces,

any rights or restrictions on the Landlord to modify the Common Area and
Facilities or to iet others use them, as well as any rights of the tenant to use the
Common Areas and Facilities, for exampie, for exterior or roof-top signage, as
well as rights to be represented on directory board, lobby and other directional
signs, and nowadays even increasingly for telecommunications connections and
related purposes; and

any warraniies or representations that one party may have ma;le to the other upon
which the latter is entitled to rely {e.g. that the premises are zoned to permit the
Tenant's use, or that the Tenant has the necessary authority such as a franchise
or license that may be required in order W permit it 0 proceed with the
agreement, or even something as seemingly minor as that 24-hour access 1o the

premises for the Tenant and its employees will be provided).
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4. General Comments
Ideally, since generally it is customary in the industry to preface leases with some sort
of a preliminary agreement, if the goal of the parties is to achieve a binding agreement
to lease, it is imporfant to bear these prerequisites in mind and ensure that they are

addressed throughout the documentation of a deal,

However, there is one important caveat to add to all of my remarks thus far: if the
preliminary agreement to lease is explicitly stated to be non-binding, it is generally
customary (with good reason - no deal is in place untii the lease is signed) not to focus
as inteatly on the many technical issues addressed above, since they can all be
resurrected at the lease stage. This strategy is subject, of course, to recent developments
in the law of good faith and negligent negotiations, and to the conscionability - and the
effect on the willingness of parties involved to proceed - of revising terms or introducing

new terms at a later stage in the deal-making process.

Hi. CASE LAW UPDATE

There are several cases spanning several vears and different jurisdictions, concerning the

principles espoused above. The following summaries describe some recent decisions in this area

of the law:
8 Qssary Canada Inc. v. Wendy's Restaurants of Canada Inc,, {1997 O.J. No, 5168 (Omi. C.A.)

The Landlord attempted to negotiate the terms of a lease with the Tenant. Some discussions were
held, resulting m a letter being sent from the Landlord's Property Manager to the Tenant,
purporting to confirm a "mutual agreement in principle” to lease the site commaencing on the
earlier of January 1, 1988 or completion of the building to be constructed by the Tenant. The
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Tenant was asked to sign back the letter to confirm the deal, but approximately | month later the
Tenant wroze i15 own letter, via one of its real estate representatives, stating that it was "prepared
to recommend the site”, subject fo a number of terms and conditions, including that the deal be
based on a "build-to-suit” arrangement, A draft Build-to-Suit contract was enclosed. Over the
next two and a half months some discussions took place and the Tenant's Dircetor of Real Estate
wrote a letter to the Landlord stating that it would "lease the site subject to a satisfactory lease
negotiation” and a number of items, including the "build-to-sult" arrangement, as reflected in an
enclosed Build-to-Suit contract. The Landiord was asked to sign the letter and sign it back as an
acknowledgment that the deal was on. The Landlord signed as requested, and retumed the
Agreement.

A further draft Build to Suit contract was then prepared and submitted by the Tenant to the
Landlord, differing from the original one int many respects, including as to driveway and parking
slements, the Tenant's right to assign, the Tenant's right to terminate the lease for default by the
Landlord, and revising the commengcement dae and introducing other conditions respecting the
obtaining of permits and licenses. More negotiations ensued, culminating in yet another draft,

still containing many of the disputed provisions. The Tenant wrote to the Landlord, stating that
the deal was off,

The Landlord sued the Tenam for damages and was successfui at trial. The Tenans appealed and
the Court of Appeal overtumed the lower court's decigion. The Court of Appeal reiterated the
five requirements of a valid and enforceable agreement for lease:

{1} the names of the parties,
() a description of the premises,
{3) the conunencement and duration of the Term,

{4) the rent, and

{5 all other material terms of the contract not being matters incident to the relation of
tandlord and tenant.

Since the commencement date of the subject lease was clearly in dispute, and many of the other
terms which were disputed were material to the Tenant, if not to the Landlord, the Court of
Appeal found that the Agreement between the parties was not firm and binding but was merely
an agreement to agree that was aborted before full agreement on all points was reached.

Sudaby v. Clark (cobn Cal-Pro Investments), {1998 Q.1 No, 2655

The tenant entered into two leases with a landlord for a restaurant operation. One was
terminated; the other was the subiject of litigation. The tenant began an action to recover
damages asa result of the "non-terminated iease”,

i order to obtain financing for its operation the tenant approached a local business development
cenire. The organization required that  lease be produced in respect of the operation and the
tenant feit pressured to sign and produce the lease in order to be quickly evaluated for funding.
The tenant met with the landiord to reselve the lease terms. The landlord was not a sophisticated
party and was extremely uncomifortabie with the document that was ultimately signed. The
tandlord inserted a clause in the lease that provided for detailed {uture amendments to various
provisions.

30



The Court held that the landlord did not intend that the signed lease presented for purpeses of
obtaining funding by the tenant be s final binding document. o the landlord it was merely an
outline of items to be agreed upen. The gssential provisions required to make the lease a binding
document had not been agreed upon and therefore the Court held that the lease was not an
cnforceabie contract.

The Court addressed the 1997 case of the Ontario Court of Appeal, Ossory Canada Inc. v.
Wendy's Restanrants of Canada Inc. (summarized ahove)

Hostelling Internatigpal Travel Services Inc, v. Toronto Hospital {19977 O.J. No. 384 {Ont. Ct.
Gen, Div}

Negotiations in the Spring of 1995 between the president of a youth Hostel and the vice-president
of a Hospital's property management consuitant ted the Hostel to maintain that it was the tepant
of three {3) floors of the Hospital's residence under a valid lgase until the year 2001. The
negotiations were summarized in various letters and draft leases. The Hostel took possession of
the premises in Moy of 1995 and poid rent, but the Hospital maininincd thet such occupancy was
ins the nature of 2 6-menth short-term terancy, reflected in a letter agreement contemplating that
the parties “[intended] fo negotiate during the next six months following the commencement date
of [the] agreement to finalize along-term (up to 20 vears) arrangement®. The parties developed
several drafts of an agreement concerning a long-term lease but nothing was ever signed. A
number of issues were outstanding, including a termination right in favour of the Hospital, The
property manager's representative had also made it clear that it had no autherity to bind the
Hospital. The Hostel commenced an action for a declaration that there was a vaiid lease and for
specific performance. The Hospital sought summary judgment ot in the alternative, an injunction
requiring e Hostel to cease activities pending a trial. Atthe motion for summary judgment, the
Hostel argued thar the fact thar the Hostel had exciusively occupied the three (3) floors, the
abligation on the part of the Hospital to act in good faith and the history of the negotiations, ali
combined to provide a lease for the Hostel. The Court did not agree, and held that even if there
were an inference to be drawn that o lease existed, the termination right contained in the lease
wonld have served to allow the Hospital to have terminated the lease. In its decision the Court
acknowledged the evolving case law concerning the appiication of the docine of good faith to
commercial leasing. However. if held that a clear agreement as to the terms of the tenancy was
needed as an underlying foundation for the good faith argument to hold. further noted that the
dactrine of part performance was also inapplicable where there was no agreement on the essential
terms of the long-term tenancy.

Victoria Child Abuse Society v. Matiko (1995), S0 R.P.R. (24) 20 (B.C.5.C)

The Landlord had been leasing premises to the Tenant since [988. Over the next six years, the
parties entered into several lease agreements, ranging in length from one year to three years. On
Cetober 29, 1993, the Landlord sent a letter to the Tenant confirming the extension of the
previous lease for a period of one year, commencing on October 1, 1993. By letter dated
November, 1994, and signed by both the Landlord and the Tenant, the Landlord confirmed the

extension of the previous lease “for a period of three vears - November 1. 1994 to October
31,1997" {the "Lease Extension™).

At some time in 1993, the Tenant began to lock for alternative rental space. The Tenant took the
position that the Lease Extension was a month-to-month tenancy agreement; the Tenant applied
1o court for a declaration to that effect.
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The Court held that, despite the fact that no formal lease document had been executed, the Lease
Extension was a valid and binding agreement. Ihis conclusion was based on the existence in the
November 1994 letter of all the requirements of a valid lease agreement:

the parties;

a description of the premises o be demised;

the commencement and duration of the terms;

the rent: and

all material terms of the contract that are not matters merely incidental to the
relationship between Landiord and Tenant,

el

As to whether the lease agreement was a month-to-month tenancy or a tenancy for three years,
Hutchison J. held that be would "avoid interpretations that are absurd, commercially
unreasonable, uniust or even improbable”. Given the previous course of dealing between the
parties and the reference in the November 1994 letter to a particular three year period, the Lease
Extension couid not be a month-to-month tenancy; it was clearly an agreement for a three year
term.

Saskatogn Business College vs. 007113 Alberta Li1d, [1996] S.J. No. 668 (Q. 8.} Baynion J.

{n February of 1995, the owner of a vacant building signed a memeorandum agreeing to lease the
premises to 607113 Alberta Ltd. ("Centrefold™) for a five {3} year term commencing April 1,
1995, subject to the completion of a formal lease agreement. Centrefold intended to use the
premises to ¢arry on an adult entertainment enterprise which included the private viewing of nude
entertainers, although this later fact was not disclosed to the owner at the time the memorandum
was signed. [In March of 1995, the president of the Saskatoon Business College Lid. {the
"College") leamed of Centrefoid's plan to have private viewing of nude entertainment on the
premises. As the College was located next door 1o Centrefold, the president considered this rype
of activity to be a threat to the weifare of the female students who attended the College. Healso
feared that it would devalue the College's business and property. The president atternpted to
address thege concerns by purchasing the Centrefold building on behslf of the Coliege from the
owner effective Aprit 1, 1995, As the lease was in excess of three (3) years and had not been
registered in accordance with the Land Titles Act (the "Act™), the president had been advised by

tegal counsel that by purchasing the premises he could then evict Centrefold and thereby force
them o refocate.

The selicitor for the owner advised the realtors that the memorandum fo lease contained only
some of the key conditions and that by its express terms it was subject to the completion of the
formal lease which had not been ex¢cuted. Further, the owner's solicitor advised the reaftor that
in his opinion the memorandum did not constitute an enforceable lease, This same information
was cernmuiivated to the selicitor for the College during negotiations for the sale of the property,
A copy of the memorandum was sent to the College's solicitor so that he could draw his own
cenclusions regarding the validity of the lease. On March 28, 1995, a counter-offer made by the
owner was accepted by the College and the property was sold. The counter-offer however
comained the following clause:

"The condition precedent that the vendor provide vacant possession on or
before April 1, 1995 to be amended to provide that the purchaser shall take
possession of the property in accordance with the current status oFthe property
as it relates to the occupancy thereof."

Title was registered in the name of the purchaser an April 5, 1995 and on March 31 the vendory
selicitor advised Centrefold of the change in ownership and retumed the prepaid rent. Centrefoid
refused to accept the return of the prepaid rental,

32



Y.

There are some instances wherein a tenant finds itself in occupation of leased premises without
a written agreement. Aside from the more obvious case where the Landlord and Tenant actually
proceed on only a handshake (hard to helieve that anyone does that in these complicated times,
but surprisingly enough it does happen), this situation might also arise where {1) there is a lot
of "deal-evidencing” correspondence that is thought to form the basis of the agreement, or {2)

some form of preliminary document was executed but it purported to be non-binding and

Upon acquiring the keys to the building on April 1, 1993, the College immediately zave notice
to Centrefold 1o vacate the premises. Cenirefold refused to do so, relying on the memorandum
to lease. and subsequently registered a tenant's caveat on April 3, 1995, The College applied 10
the Court for an order granting it possession of the premises.

The Court determined that there was a valid lease. A binding tenancy was created pursuant to
the memorandum to lease, even though not all of its provisions were ascertainable and
anforceable terms of the tenancy. The Court held that the memorandum set ont, with sufficient
particularity, the essential elements of a lease, namely: (i} the identity of the Jessor and the lessee;
{il} the description of the premises; {iii} the term and its date of commencement; and (iv) the rent.
Despite the reference contained in the memorandum that i was not "the final lease” but "only an
agreement to iease with some of the key conditions contained within it”, the Court held that the
parties intended to enter into 2 binding tenancy comprised of at lease the basic elements.

Therefore, the memorandum created an enforceable five (5} year, fixed-term, present tenancy in
favour of Centrefold as lessee.

The Court concluded, albeit reluctantly, that the tenancy established by the memorandum was
assigned and assumed by the College. The Court acknowiedged that the "subiect 1o clause in
the sale agreement was worded to avoid any specific reference to the term "lease” or "tenancy”
and the clause fiself would not constitute an enforceable assignment of a specific long-term lease
agreement not known to the purchaser of the property. However. as a copy of the memorandum
had been provided to the purchaser prior to the closing of the sale, there could be no other
reasonable conclusion but that the “curremt status” of the "occupancy” clause in the sale
agreement referred to the tenancy and occupancy granted to Centrefold pursuant to the
memorandum to lease. The disclosure of a copy of the memeorandum prior to the closing of the
sale was the "significant aspect” of the case upon which the Court based its finding that the
College was an assignee of the Centrefold lease.

OBRAL AGREEMENTS TO LEASE

contemplated that the Tenant would execute a lease.
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If it cannot be established, from the pre-Lease documentation or the conduct of the parties, how
unresolved terms of the lease are to be resolved, then it is possible that either the Landlord or the
Tenant might argue that no agreement was ever reached. If the unresolved terms are on the list

of the five essential elements, the argument might succeed and the deal may be aborted.

If it can be shown that the essential terms are in place but the paperwork is all that is missing,
the agreement might be saved by The Statute of Frauds®”, which provides that if an agreement
to lease is for a Term of not more than three years from the making of the agreernent, and the
rent is equal o at least two-thirds of the full improved value of the premises, it can be enforced
despite the lack of documentation. The common law doctrine of part performance (e.g. where
the Tenant has taken possession of the premises and has paid rent based upon oral
understandings) may also operate to cause an unwritten and otherwise unenforceable agreement
to be binding and enforceable, even if its terms fall outside of the protection offered by the
Statute of Frauds. Failing these two avenues, an unwritten agreement to lease cannot be saved

and wili be void.

There is a 1998 decision of the Saskatchewan Queen's Bench (Capital Properties 1.td. v. Bennett
Properties [id. (1998), 166 Sask. R. 278} in which Mr. Justice Kiebuc did not accept a
subtcnant's plea that it was cntitled to enioy a 5-year tenancy that had not been properly
documented. Generally, | believe the age-old expression still, for the most part, holds true in this

regard: "The deal is as good as the paper it's written on.”
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However, the following case holds out some hope for those who fail to achieve the goal of a
signed lease:

Robindale Enterprises (c.o.b. Toronto Tops) v. Ply Investments [nc,, [1997] 0.1 No. 3117,
{Ont, Crt, {Gen. Div.)

This case invoived an action for a declaration that the parties had conciuded a lease with respect

to industrial premises and, if the lease was so found, for an order that the lease be specifically
performed.

The tenant operated a T-shirt screening business and entered into negotiations with the landlord
for industrial space. After a series of meetings, the tenant alleged that a deal was agreed to for
i five (3} year term at a rontal rate of $1.75 per square foot for the first theee (3) yoars of Lhe
term, and $2.00 per square foot for the balance of the term. A lease document was never signed.

The tenant took possession of the space and began to fixture the prémises for its business. The
court found as a fact that the tenant did more than the usual “clean-ug®, but substantially
refixtured the space.

[z the middie of the Term, the fandlord advised the tenant that he was propesing to raise the remt
by $0.50 per square fooi and a debate then ensued between the parties as to the legal nature of
the "agreement” reached by the parties, the landiord taking the position that there was no lease
but merely a "gentlemen's agreement” and the plaintitf arguing that there was a lease for a term
of five {5) years at specific rental amounts,

The landlord set out 3 arguments:

1. there was no agreement between the parties;

2. if there was an agreement, namely, a lease, it was void at law as offending the Statute
of Frauds, R.5.0. 1990, ¢. 8.19; and

3. the doctrine of part performance did not "save” the deat because the acts of the tenants

were not "unequivocatly referable to the contract asserted” (Degehman: see below)

The court held that:

{a)- the parties did conclude a "lease”. Al essential terms of the deal had been agreed to and
the parties only disagreed on the amount of the rent payable during the last three (3)
years of the term;

(b) the lease was not void as offending the Statute of Frauds. As the court stated, “the

apparent strictures imposed by sections |, 2 and 4 of the Statute of Frauds have been
answered by the actions of the plaintiff over the past four-pius years, which actions, in
my view, ... point unmistakably to a contract affecting ... the tenure of the land and to
nothing eise. ..." (Degelman v. Guaranty Trust Company of Canada, [1954] $.C.R. 725,
at page 734); and

(¢} the tenant's acts did satisfy the docirine of part performance. These acts included:
H the provision of a depasit;
(i) the continuous and uninterrupted ocoupation of the premises from the date that

possession was given to the tenant;
{iii} the leaseholds undertaken by the tenant af the commencement of occupation;
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{iv)  the ongoing maintenance of the premises by the tenant;
) the payment of ali rent; and
{vi} the payment for repairs to air conditioning,

The court therefore deolared that the partics had ontored into a lease and that the lease be
specifically performed until its expiry date.

V. THE U.S, PERSPECTIVE

The experience of negotiating a lease in the United States and in Canada is in many ways not
very different. The lease forms used are very similar. The visual appearance of the documents,
including the location of clauses, their length and to a great extent their substance are closely
tied. Although it is impossibie 10 term any lease as being "standard” in the commercial leasing
industry, a “typical” Canadian shopping centre lease clearly resembles a "typical” American
counterpart. However, even though landlords and tenants in Canada and the United States deal
with similar decuments that are comprised of similar concepts, procedures, rights and

obligations, differences do exist.

The experience at my firm (which is a commercial leasing boutique where shopping centre leases
comprise more than a majority of our workload), s that American retailers often find Canadian
landlords to be much more "difficult" in lease negotiations than their Arnerican counterparts,
American retaiicrs tell us, and it has also been our experience in representing Canadian retailers
leasing space in the United States, that American landlords are much more willing than Canadian
landlords to agree to amendments requested by tenants. A number of reasons may be offered to

explain this different approach towards negotiation:
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(a)

(b)

The size of the United States and the leasing opportunities that exist across the country
lead to increased competition to attract the top retailers. Since retailers can pick and
choose among such an enormous number of properties, landlords may be forced to give
tenants many more concessions than is the case in Canada. In Canada, there is only a
handfu! of major developers wielding power in the Canadian shopping centre industry,
These andlords realize that they can be more successful in resisting changes to their
standard forms because, "they're the only game in town". I know of more than one
landiord of a great location who clings to the myth that their lease form is sacred and
cannot be and is not amended. While this is strictly not true, it reveals an attitude of
inflexibility that has permeated the landlord side of the Canadian shopping centre
industry for a long time. However, the tables are slightly tumned in terms of department
store tenants in Canada. Since there are fewer "anchor” tenants to pursue in Canada,
landlords will agree to more revisions than would be given to the smaller independent

tenant(s), although it appears not as many or as liberal as are given by their American

counterpdarts.

Aiéo in Canada, the small circle of landlords and tenants has resulted in there being
histories of prior negotiations among them. Canadian landlords will often agree to base
a tenant’s lease on a previcusly negotiated form for one of its other centres. However,
the lease forms will rarely be identical to one another. Canadian tenants have accepted
the fact that a standard lease for one shopping centre may not always contain ail
amendments granted by the same landlord for a different centre. In typically Canadian

fashion, they either shrug it off or ignore the file in hopes the lease will expire before it
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becomes necessary to sign it in its (unacceptable) form. By contrast, because there are
so many different developer landlords in the United States, there are many different lease

forms in use and generally speaking, the U.S. forms appear to be more reasonable in

substance from the outsct,

The custom in LS. retail leasing is for the landlord and tenant to execute the lease prior
to the tenant taking possession of its premises. Many American retailers experience
"culture shock” when they embark upon hisiness in Canada, where preliminary
documents in the form of binding offers to lease or agreements to lease continue to be
prevalent. The "Canadian way" has resulted in thousands of leases remaining unsigned
because tenants in possession without signed leases perceive no upside and only a
downside in the lease finalization. The longer the Tenant remains in possession without
a lease, the greater the opportunity it is given fo assess whether or not it has made a good
deal. If the Tenant finds the location unprofitable, it may never sign the lease, barring
a drastic rent reduction. Tenants have quickly learned that the deal can sometimes be
bettered if the Landlord needs to tidy up all outstanding leases in a hurry, such as in the
case of a sale or refinancing of the particular project. Not surprisingly, some Canadian
landlords are moving to the American practice of "no lease/no key". Some of our
American clients have convinced me of the merits of their approach. They won't invest
a single penny in store design, much less construction, unless the Lease is fully executed
by both parties. The philosophy has been explained to me thus: "If we're going to invest
our hard-earned money and valuable executive time in this location we want to know

every single term of our commitment and the landlord's commitment. If they don't want
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to be professional about it, and think it all out, and write it all down, and negotiate it fully

until we're both satisfied on all aspects, we don't want to do a deal with them.”

in my opinion, there is another reason why Canadian landlords do not seem to be as
willing to amend their leases as American landlords: lawyers. In the United States, since
most deals are done on a preliminary non-binding basis and then handed over to the
lawyers to conclude, there is a lot of give and take in the lawyer-to-lawyer negotiation
that doesn’t necessarily happen in Canada, resulting in a less one-sided document.
Lawyers are trained in negotiation and in law, and they generally feel comfortable in
using a starting document as just that - a starting point. In Canada, many landlords have
adopted the brilliant (and I mean this in all sincenty) strategy of avoiding lawyers in their
leasing deals. Letter agreements, written in many cases by non-lawyers, can be binding
{as | have explained above), and partics sometimes live by nothing more than the letter
agreement throughout the duration of the tenancy. If a lease is to be written, often law
clerks of in-house legal departments arc assigned the task of conforming the preliminary
document to the standard lease form and pegotiating/finalizing the lease for execution.
Frequently these clerks are either not trained, or are trained not, to give any amendments
except for certain standard pre-formatted "stepdown” clauses that may not address the
concerns of the tenant. If possession is granted before the lease is signed, the necessary
pressure to conclude the lease may be lost. If possession is withheld until the ease is
signed, the tenant gets frustrated with their lawyer’s inability to make progress with the
iandlord’s clerk and ultimately pressures their lawyer to give up on most of the requested

amendments in order {0 get the key,
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V. CONCLUSION

One of the problems commercial landlords and tenants frequently encounter is that it seems to
be such an easy task to enter into a lease transaction that many people attempt to undertake it
without much, if any, appreciation of the finer points. Then the relationship deteriorates and

what was thought to be clearly expressed or at least clearly understood furns out to be neither and

is hotly debated as the complexities emerge.

As you will hopefully discover as you read the papers and listen to the presentations of the others
at this conference who are addressing this exciting topic of Commercial Leasing, the matter is
at least a little bit more involved than simply filling in a few blanks. A commercial lease
transaction is every bit as complex as a commercial lending agreement, if not more so given the
intefpiay between real estate and contract law, and the dynamic element of operational issues

{especially in retail properties) that impact on the value of the asset.

As you embark on your next (or first) commercial lease file, I urge you to carefully consider the
consequences of the preliminary (pre-Lease) agreement you are working with. Each time you
do this, hopefully you will gain a greater appreciation for the significance of that document, and
you will ultimately learn that in many ways, the Offer/Letter of lutent/Proposal is the most

important document in the transaction.
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APPENDIX "B

NET LEASE EXCEPTIONS

‘The Tenant shall not be responsible for, and there shatl not be included in any rent payable under this Offer or the
Lease, any of the following costs, charges or expenses for which the Landlord shall be solely responsible:

{a}

(b3

(c)

(d

(=)

{f

(8)

(R

(0

)

k)

any and all costs and expenses incurred as a result of fauity constrzction or design, improper materials or

workmanship, soil subsidence or structurai defects or weaknesses in respect of the Project, including the
Leased Promises,

any and ail costs of maintenance, repairs or replacements to the structural portions of the Project, including
the Leased Premises, including withous limitation, the outside walle and the structural roof deck of the
Project;

all costs and expenses which are considered to be capital expenses in accordance with generally accepied
accounting principles;

all costs and expenses incurred as a resulf of the negligent or wilful acts or omissions of the Landlord or
those for whom it is in law responsible, or arising from or occasioned by the default or negligence of any
person other than the Tenant, including the cost of honoring or enforcing other tenants' leases;

all income taxes, corporation taxes, business taxes, capital or place of business raxes, value-added or other
taxes personal to the Landlord, or penaities relating to the late payment by the Landlord of any taxes;

any ground rentals, and any principal, interest or other carrying charges or mortgage payments or other
financing in respect of the Project;

ali repairs, replacements, costs or expenses to the extent covered by insurance required to be maintained
by the Landlord hereunder or otherwise maintained by the Landlord, or to the extent covered by warranties
required to be maintained by the Landlord heveunder or otherwise enjoyed by the Landlord,

administrative or management costs and expenses in excess of dollars {$ }
per annum;

aurousts expended by the Landlord for advertising and promotion of the Project (olher than amounts
expressly payable by the Tenant pursuant to this Offer);

the amount of any leasing commissions, tfenant inducements, legal fees or tenant allowances in connection
with leasing any part of the Project;

all costs and expenses of carrving out any Landlord's Work (including any such work necessitated by the
Landlord's non-compliance with codes, by-laws, or registrations) or relating to the construction of the

Project {including the Leased Premises) or relating to any expansion, renovation or remodelling of the
Project,

all costs of removing any asbestos from any portion of the Project including the Leased Premises, and of

making any aiterations, repairs or replacements in connection with any condition of environmental
concern n respect of any portien of the Project including the Leased Premises:
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{m) any costs or expenses (including realty taxes) in respect of any lands comprising the Common Area and
Facilliles which are not in actual day to day use for the Project as parking area, landscaped area or built
upon Commeon Area and Facilities; and

{n} the amount of any sales tax, goods and services tax, valuc-added tax or any similar tax ("GST™) paid or
payable by the Landlord on the purchase of goods and services, the cost of which is included in Operating
Costs or in any other item of additional rent, which may be available to the Landlord as a credit ar offset
in determining the Landlord's net tax liahility or refund on account of GST.

Further, any administrative or management fees shall not apply to the costs of realty taxes, insurance premiums,
depreciation and interest.
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{Date]

fl.egal Name of Tenant]
{ Address]

Attention:

Dear *:

SAMPLE A

RE: AGREEMENT TO LEASE PREMISES AT ***

*rr ONTARIO

Further to our discussion regarding the above-noted Shopping Centre, cutiined below are the terms and conditions

for a lease:

1. LANDLORD:

2. TENANT:

3. TRADE NAME:

4, PREMISES:

5  GL.A:

6. TERM:

7. OPTION TO EXTEND:
{OPTIONAL}

8. FIXTURING PERIOD:

[Legal Name of Landlord]
fLegal Name of Tenant}
[Trade Name}

Store No. **¥ ag shown highiighted on the attached leasing plan for the
Shopping Centre.

Approximately *** (***) square feet. Final measurementito be determined by
the Landlord’s architect and all Rent dependent on GLA will be adiusted
accordingly, retroactively if necessary.

¥R® 4XR) years comumencing on the earfier of

(i) the expiry of the Fixturing Period; and
(it} [OQuisids Daicl.

Provided that the Tenant is not and has not been in defuuls under the Lease and
Gross Revenue is at least *** Dollars {§***) for the twelve (12) calendar
month period of the Term ending in the month prior to the month in which the
Tenant’s notice exercising the within option is given, the Tenant will have a
non-transferable right to extend the Term for *** (***} years, upon written
notice given to the Landlord at least six (6) months but not more than
twelve (12) months prior to the expiry of the initial Term. Minimum Reat
payable during the extension term shall be based upon the then-prevailing fair
market net rental for similar premises similarly located, provided that in no
event shall anpual Minimum Reng be less than the total Minimum Rent and
Percenlage Rent payable by the Tendast in the last year of the iniriat Term.

A maximum of *** {***) days commencing on [optional: substantial
compietion of the Landiord’s Work, estimated to ocour by] ***, and expiring
on the earlier of (i) the date any portion of the Premises is first opened for

business; and (i} *** (***) days after the commencement of the Fixturing
Period.



{date]
Page 2

9,

1313

11,

MIENIMDM RENF!

PERCENTAGE RENT:

ADBITIONAL RENT:

During the Fixturing Pericd, the Tenant shall not be required fo pay Minimum
Rent. Percentage Rent or such Additional Rent as consist of the Tenant's
contribution to Taxes, the Tenant’s contribution to the costs and expenses of
maintaining, operating, repairing and administering the Shopping Centre, the
Promotion Fund payment or the Advertising Payment. Inall other respects all
terms of the Lease shall apply as if the Term commenced on the
commencement of the Fixturing Period.

Angpuat Minimum Rent shali be calculated at the following annual rates per
square foot of the GLA of the Premises:

Rental Yeary *4* - ¥ ¥
Rental Years *** - §# **
Balance of Term - g =

Minimum Rent is payable monthly in advance commencing on the
Commencement Date, and thereafter in equal consecutive instalments on the
first day of every month in the Term.

¥** sercent (***%} of Gross Revenue, in excess of Minimum Rent [optional
where ariificial breakpoint - delete comma afier Gross Revenue, and insert
breakpont figure instead of words "Minimum Rent™: §*** 000 for each
Rental Year, payable monthly on a cumulative basis the 10™ day after each
calendar raonth in the Term.

Fuily net to the Landiord including utility charges, Basic HVAC Charge,
HVAC Operating Charge, the Tenani’s Proportionate Share of Taxes, and the
Tenant's Proportionate Share {calculated on a Weighted GLA basis) of
Landlord’s costs and expenses attributable to the ownership, administration,
operation, management, maintenance, improvement, insurance, cleaning,
supervision, rebuilding, replacement and repair of the Shopping Centre
{including an administration fee equal to fifteen percent (15%) of the total of
such costs and expenses), as set out in the Lease, The denominator of the
Proportionate Share fraction may exciude the GLA of Rentable Premises each
having a GLA in excess of LD,000 square feet as weil as the GLA of other
premises as set out in the Lease,

Estimated charges for Additional Rent per annum per square foot of the GLA
of the Premises for the year ending 199* are as follows:

CAM: B xx
Basic HVAC Charge: 173
HVAC Operating; Br
Taxes: gx ws

Additional Rent shall be payable in advance on the Commencement Date and
thereafter in equal monthly instalments on the first day of every month in the
Term, based on the Landiord’s estimates for periods not in excess of twelve
{12 months, subject to adjustment when the actual amounis are determined
and the Landiord delivers a statement thereof 1o the Tenant.



Mr,
{date]
Page 3

12, PROMOTION FunND: $*.#* per square foot of Weighted GLA of the Premises per anniam ora
mininum of $**** per annum, subject to annual CPI increases.

13.  ADVERTISING: $* ** ver square foot of Weighted GLA of the Premises per annum ora
minimum of $**** and a maximum of $**** per annum, subject to annual
CP! increases,

4. DEPOSIT: Within three (3) days of the removal of the Landlord’s Condition as set out in
Paragraph ***, the Tenant wiil submit a cheque in the amount of $*** plus
GST, to be held by the Landlord without interest. Such deposit will be applied
as folows:

. **% to be applied to the Rent and GST first becoming due under the
Lease; and

. the balance to be held as security deposit in regard to the Tenant's
obligation under the Lease,

i85, USsE: The Tenant shall use the Premises principally for the retail sale of *, and as
ancillary to such principal use, for the retail sale of *.

16.  Rapws
RESTRICTION: *** kilometres from any point of the Shopping Centre,

17.  CONDITION OF
THE PREMISES:
{OPTIONAL} The Tenant shail accept the Premises in their "as is" condition as of this date,

OR

18,  LANDLORD'S WORK:
[OPTIONAL} The Landlord shall defiver the Premises to the Tenant in a standard Schedule
"C" condition as set out in the Lease,

OR

The Tenant shall accept the Premises in their "as is" condition as of this date,
save for those items Hsted on the attached list of the Landlord’s Work,

9.  TENANT'S WORK: All work required to fully fixrure and equip the Premises to ready them for the
conduct of the Tenant’s husiness therein shall be completed by the Tenant
[during the Fixturing Period OR by no later than ***], at the Tenant's cost, in
accordance with professionally prepared, detailed plans and specifications
submitted by the Tenant to the Landiord for approval prior to the
commencement of any of the Tenant's Work in the Premises, as set out in
Schedule "C" of the Lease. The Tenant shall pay ail fees charged by the
Landlord or its representatives or consultants in connection with the Landlord's
review of the Tenant's plans and specifications, and/or the Landlord's
supervision of the Tenant's Work.
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20, CoNSTRUCTION
ALLOWANCE:
{OPTIONAL}

21. SURRENDER OF
EXISTING LEASE:
JOPTIONALS

The Landlord shalt pay to the Tesant a cash allowance (the "Allowance™)
equal to *** Dollars (§***){optional: per square foot of the GLA of the
Premises) together with GST thereon.

The Allowance shall be paid to the Tenant by the Landiord sixty (60) days

after the Commencement Date, provided that the Tenant has fully compiied
with ail of the following:

{a) The Tenant has completed the Premises for occupancy in accordance
with the Tenani's obligations under Schedule "C” of the Lease and
the Tenant’s plans and specifications approved by the Landlord;

{b} The Tenant has secured ail applicable completion and occupancy
certificates for the Premises;

(c} The Tenant has provided the Laadlord with a Statutory Declaration
stating that there are ng tiens or encumbrances affecting the Premises,
the Shopping Centre, or the Project, in respect to work, services,
maierials and equipment relating to the Premises and that the
Tenant's designers, coniractors, sub-conractors, workers and
suppliers of materials and equipment (if any) have been paid in full
for all work and services performed and materials and equipment
supplied by them on or to the Premises;

{d) The Tenant has provided the Landlord with copies of all costs
actually expended by the Tenant for completion of the Tenant's
Work; and

{e} The Tenant has executed and delivered the Lease in form acceptable
to the Landlord [optional: with the Indemnity Agreement executed
by the Indemaifier].

All charges for work performed by the Landlord on the Tenant's behalf will be
deducted from the Allowance prior to payment by the Landlord and if the
Landlord's said charges are in excess of the Allowance, the Tenant shall pay
the excess on demand. Notwithstanding anything to the contrary in this Lease
or any other agreement or under any statute or at law generally, if the Tenant
or its parent corporation or any occupant of the Premises takes the benefit of
or is subicct 1o any creditors’ petition under any legislation for the protection
of insolvent debtors, or if this Agreement or the Lease is terminated for any
reason, such portion of the Allowance as shall remain unamortized (assuming
a straight-line rate of amortization to zero over the balance of the initiai Term
from the date of payment of the Allowance) as of the day before the date such
filing is made {or termination date, as the case may be) shall be deemed to be
outstanding and immediately payable as Rent to the Landlord as of such date.

The parties are entering into this Agreement and the Lease in connection with
the simultaneous surrender of premises cusrently leased by the Tenant from the
Landlord which are designated as Store No. * (the "Existing Premises™).
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22, VACANT
POSSESSION:
fOPTIONAL}

23, STORAGE:
fOPTIONAL}

Effective on the Coramencement Date, this Lease supercedes and renders null
and void the lease dated * between *, as tenant and *, as landlord, as amended
{the "Existing {.ease") with respect to the Existing Premises. Accordingly, ()
the Existing Lease is deemed to have been amended by reducing the Term
thereof so that it will have expired as of 11:59 p.m. on the day before the
Commencement Date, such that the Existing Lease will thereafter have no
further force or effect and (b) the parties hereby release each sther from all
liability thereunder as of and from such expiry date, except as to any
cutstanding amoultus or obligations which remain to be paid or fuitiled by the
parties thersunder as of such date, for which sach party shall remain liabie to
the other, and except for any adjustment billings on account of Rent payable
under the Existing Lease for the period prior to and including such date, for
which the Tenant shall remain liable to the Landlord.

The Tenant acknowledges that the Premises are presently cccupied by and
subject to a lease in favour of a third party. Netwithstanding anything to the
contrary, the Tenant’s right to occupy the Premises is conditional upon the
Landlord obtaining vacant possession of the Premises from said third party
prior to the commencement of the Fixturing Period failing which the
commencement ofthe Fixturing Period, the Commencement Date and all other
relevant dates shall be extended from #me to time, by notice in writing from
the Landiord.

The Tenant shall have a revocable license to use certain storage premises in
the Shopping Centre, comprising an area of approximately *** (***} square
feet as shown on the plan attached to thiz Agreement as Schedule "**",
designated as Unit #***, The storage premises may only be used for storage
of non-perishabie items permitted to be soid on the Premises except the
Landlord may prohibit the storage of various items at its sole discretion.

A fee for the use of the storage premises will be paid by the Tenant to the
Landlord at the foflowing annual rates:

Rental Yearg *** . S
Rental Years *** . it
Balance of Term - B oxe

{Optionad: In addition o the abave fze, the Tenant shall pay the Landiord its
(i} proportionate share of taxes as welil as (i) is proportionate share of the
costs and expenses of maintaining, operating, repairing and administering the
Shopping Centre, with respect to the storage premtises.]

The storage fee is payable monthly in advance commencing on the
Commencement Date, and thereafter in equal consecutive instaiments on the
first day of every month in the Term.
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24, LEASE:

5. INDEMNITY:
FOPTIONAL}

26, CONFIDENTIALITY:

Within thirty (30} days after receipt thereof, and prior to the Tenant's
possession of the Premises, the Tenant will execute the Tandlord's standard
form of net Lease for the Shopping Cenre. Such standard lease shall
incorporate the provisions of this Agreement and shal} contain, among other
provisions, @ continuous operating covenant, a provision entitling the Landlord
to relocate the Premises and provisions testricting assignments and subleases
and changes in voting control of the Tenant.

The Tenant acknowiedges that this Agreement contains the basic terms and
conditions upon which the Landlord will consider leasing the Premises to the
Tenantand that supplementary language and revisions to the existing language
contained in this Agreement may be warranted in the Lease, Capitalized terms
in the Agreement have meanings given to them in the Lease. The Landlord
will reasonably consider requests of the Tenant for modifications to portions
of the Lease not specifically providéd for in this Agreement, but no
maodifications will alter the business or financial basis of the terms set out
herein.

To induce the Landiord to enter into this Agreement, *** (the “Indemnifier™)
will indemnify the Landlord with respect to the Tenant's observance and
performance of its obligations under this Agreement and the Lease. The
indemnifier will execute the Landlord's standerd form of Indemnity
Agreement {a copy of which is available upon request) concurrently with the
execution of the Lease.

The Tenant shall not disclose 1o any person the financial or any other terms of
this Agreement or the Lease, except to its professional advisors, consultants
and auditors, if any, and except as required by law,
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27.  CONDITION: This Agreement is conditional upon the Landlord obtaining final approval for
the business and financial terms herein from its own approval committee. and
upen the Landlord obtaining any required approvals from lenders or anchor
tenants. This condition is for the sole benefit of the Landlord and may be
waived by it at any time. .

Please signify your acceptance by executing an original duplicate of this letter and returning it to the undersigned
by no later than ***, 2000,

Yours truly,
LEGAL NAME GF LANDLORD]

Per:
{insert name & title}

Date: , 1999

[LEGAL NAME OF TENANT]

Per:
Name;
Title:
Per:
Name:
Title:

{/'We have authority to bind the corporation.

[LEGAL NAME OF INDEMNIFIER IF CORPORATION]

Per

[Name of Indemnifier if individual]

I'We agree to accept the obligations of the Indemnifier
set out in Paragraph {25} of this Agreemaent.



SAMPLE B

OFFER TO LEASE

We, *** ("Tenamt"), hereby offer to lease from you *** ("Landlord™) a portion of *** (the
"Building™) on the following terms:

I. LEASED PREMISES - The Leased Premises are designated as Suite No. *** on the
*** floor of the Building and have a Useable Area of approximately *** square feet and a
Rentable Area of approximately *** (***) square feet. The Leased Premises are located in the
approximate location shown cross-hatched on the floor plan attached hereto as Schedule "A™.
The exact measurement and boundaries of the Leased Premises shail be governed by BOMA
standards as more particularly set out in the Lease. All Rent dependent upon the Rentable Area
ofthe [eased Premises may be retroaciively adjusted upon measurement of the Leased Premises,
The location of the Leased Premises may ffom time to time be relocated with the Tenant's
consent, which will not be unreasonably withheld or unduly delayed.

2. TERM - The Term of the Lease shall be a period of *** years and *** moanths,
commencing on *** and expiring on ***.

3 BASE RENT - The annual Base Rent shall be *** (§***), based on an antual rate of ¥**
{($***) per square foot of the Rentable Area of the Leased Premises, payable in equal monthly
instalments in advance on the first day of the Term and thereafier on the first day of each month
in the Term., If the Term does not commence on the first day of a month, Base Rent for such
month shall be pro-rated on a daily basis using a 365-day year,

4, ADDITIONAL RENT - The Tenant shall pay: {a} its Proporticnate Share of Realty
Taxes; (b) GST on all Rent payabie under this Otfer or the Lease and any other GST imposed
by the applicable legislation on the Tenant in respect of this Offer or the Lease; (¢) its

Proportionate Share of Operating Costs; and {d) all Utilities consumed or used in the Leased
Premises.

The Landlord's estimate of Realty Taxes, Operating Costs and Utilities payable in respect
of the Leased Premises for the calendar year *** is $*** per square foot of the Rentable Area

of the Leased Premises. Such Additional Rent shall however be calculated in accordance with
the Leases,

5. ACCEPTANCE OF THE LEASED PREMISES - The Tenant acknowledges and
agrees that it is accepting possession of the Leased Premises in an "as is" condition as of the
commencement of the Term and that the Landlord has no responsibility or liability for making
any renovations, alterations or improvements in or to the Leased Premises, except for the
Landlord's Work set out in Schedule "C" attached hereto. All further renovations, alterations or
improvements in or fo the Leased Premises are the sole responsibility of the Tenant and shall be



undertaken or completed at the Tenant's expense and sirictly in accordance with the provisions
of the Lease.

6. EARLY OCCUPANCY - Provided (a) the Lease hag been fully executed, (b) the
Landlord's Work has been substantially completed and (c) the Tenant has provided the Landjord
with certificates of insurance evidencing that the Tenant has taken out insurance covering the
Leused Premises as more {ully set oul in the Lease, the Tenant may have possession of the
Leased Premises prior to the commencement of the Term. The Tenant will not be reauired to
pay any Base or Additional Rent for any period prior to *** | 2000 but will be bound by all other
terms, covenants and provisions of the Lease as though the Term had commenced.

7. USE - The Tenant shall use the Leased Premises only for office purposes.

8. LEASE - The Tenant shall execute the Landlord's standard form of lease for the Building
attached as Schedule "B” (the "Lease') within ten (10) business days after receiving copies
incorporating the provisions of this Offer. The Offer shall merge upon execution of the Lease.
The Lease shall be net and carefree for the Landlord and the Landlord shall not be responsible
for any costs, charges, expenses or outlays of any nature whatsoever arising from or relating 1o
the [Leased Premises or the contents thereof, The Lease is subject to any reasonable amendments
not contradictory to the terms of this Offer agreed to by both parties within such ten (10)
business day period. If the Tenant fails to execute the Lease within ten (10) business days as set
out above, the Landlord may terminate this Offer on three (3) days' written notice, without
prejudice to any other rights or remedies of the Landlord. Ifthere is any conflict between this
Offer and the Lease, the latter governs. All capitalized terms used in this Offer have the

meanings given to them in the Lease. The Tenant may not register this Offer nor ary notice of
it on title to the Building lands.

9. DEPOSIT - The Tenant delivers herewith a Deposit in the amount of
(3 3y doilars, 1o be retained by the

Landlord without interest and applied against the first and last months' Rent, plus GST, accruing
due,

10.  TRANSFER - This Offer is personal to the Tenant and may not be assigned or
transferred. The Tenant shall not enter into a Transfer (as provided in the Lease) except in
accordance with and subject to the terms of the Lease,

11, NOTICE - All Notices shall be in writing and shall be either delivered or posted by
registered prepaid mail to: in the case of the Tenant or the Indemnifier, at the Leased Premises
or at Landlord’s option, at the following address: ***, and (b) in the case of the Landlord, at
, Anention:

A Notice shali be deemed to have been received on the date of its delivery or, if mailed,
three (3) business days afier mailing. In the event of a disruption or threatened disruption in the
postal system, all Notices shall be delivered in person.

12. NO REPRESENTATION - There are no covenants, representations, agreements,

warranties or conditions, express or implied, collateral or otherwise, in any way relating to the
subject muatter of this Offer, except those set forth in this Offer.
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13. TIME OF THE ESSENCE - Time 15 of the essence of this Offer.

14, FINANCIAL CONDITION - Within five (3) business days of acceptance of this Offer
the Tenant will provide to the Landlord the following material: (a) explanation of the cwnership
structure of the Tenant; (b) background on the nature of the Tenant's business and history of the
company; (¢) copies of the Tenant's most recent audited financial statements; and (d) the name,
address, telephone number and contact at the Tenant's financial institution.

Upen receipt of all of the above the Landlord shall have three (3) business days to satisfy
itself as 10 the Tenant's financial covenant. In the event the foregoing material is not delivered
or the Landlord is not satisfied with the Tenant's covenant, this Offer shall be nuil and void and
the Deposit shall be returned to the Tenant.

15, IRREVOCABLE OFFER - This Offer shall be irrevocable by the Tenant and shall be
open for acceptance by the Landlord until ** p.m. on ***, after which time, if not aceepted, this
Offer shall be nult and void and the Deposit shall be returned to the Tenant. This Offer may be

accepted by letter, telegram, telex, facsimile or by signing and returning a duplicate copy of this
Qffer,

The Tenant and the Indemnifier have executed this Offer at onthis

day of L9
} FEE (Tenant)
}
}  Per
} Name:
) Title:
}
y  Per
3 Name:
) Title:
)

We hereby accept this Offer to Lease this day of 19

) FE* {Landiord)
)
) Per:
) Name:
) Title:
)
Y Per
3 Name:
) Title:

short.off



SCHEDULE "A"

FLOOR PLAN

The purpose of this plan is to identify the approximate location of the Leased Premises in the
Building. The Landlord reserves the right at any time to relocate, rearrange, alter, expand or
reduce any part of the Building from that shown on this plan.



SCHEDULE "C*"

IMPROVEMENTS FOR THE PREMISES
TO BE PROVIDED AND INSTALLED BY THE
LANDLORD AT ITS EXPENSE



SAMPLE C

AGREEMENT TO LEASE

Date: , 2000
The undersigned,

{hereinafter called the "Tenant”) hereby agrees to and with
T

{(hereinafter called the "Landlord") to lease certain premises
in the *** situated in the north-west quadrant of

Ehd gp g kEE

Town of *##

on the following terms, covenants and conditions herein referred to as the Agreement:
JLCTION 1 THE SHOPPING CENTRE AND THE f;REMESES

For the purposes of this Agreement and the resulting L.ease, the Shopping Centre shall mean
those lands legally detined as "***", {ogether with the common area facilities as defined herein,
as highlighted in BLUE on Schedule "A" attached hereto. It is acknowledged and agreed that the
purpose of Schedule "A" is to indicate the boundaries of the Shopping Centre and the general
location of the Premises. The Tenant acknowledges that the area outlined in GREEN on
Schedule "A" is owned by the Town of *** and is not subject to the terms, covenants and
conditions of this Agreement or the Lease. Schedule "B", if attached, is only a preliminary
interior floor plan of the Premises.

The premises are located in Building and are generally shown oullined in RED on
Schedule "A", and are said to contain an area of approximately { ) square
feet at grade (the "Premises™). The exact leasable area and location of the Premises shall be
determined by the Landlord's architect or surveyor and such exact leasable area shall be used for
all calculations of Rent. The Premises shall not contain any patios, drive-thru’s, basements,
mezzanines or additional floors.

SECTION 2 FIXTURING PERIOD AND TERM

2.1 The Tenant shall have a fixturing pertod of thirty (30) days (the "Fixturing Period"). The
Fixturing Period shall commence on the earlier of the following:

a) Upon substantial performance of the Landlord's Work as set out in Schedule C attached
hereto and forming part of this Agreement. The certificate of the Landlord's
Construction Consultant shall be final and binding upon the parties hereto as to the date
of substantial performance; or
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b) Upon the Tenant commencing any of the Tenant’s Work in the Premises as set out in
Schedule "C", notwithstanding that the Landlord may still be completing its Landlord’s
Work; or -

¢) Two (2} years from the execution of this Agreement.

During the Fixturing Period the Tenanl will not be required to conduct its business in the
Premises or pay Minimum Rent or Percentage Rent, but shall otherwise be subject to all the
terms and conditions contained in this Agreement, including without limitation, the payment of
Additional Rent and the obligation to insure.

2.2 The term of the Lease shall be for a period of ten {(10) vears {the "Term") commencing
on the earlier of the following {(hereinafier called the "Lease Commencement Date™):

a) The end of the Fixturing Period; or
b} The opening by the Tenant to the public of its business in and from the Premises.

The Landlord and the Tenant estimate that the Lease Commencement Date shail be

Notwithstanding the above, if the Landlord has not commenced its Landlord’s Work prior to
December 1, 2000 this Agreement shall be nuil and void, the deposit shall be retumed to the
Tenant without interest or deduction, and neither party shall have any rights or obligations
hereunder. A Lease Yearisdefined as tweive (12) months from the I.ease Commencement Date.

23 If the Tenant fails to open for business, in accordance with Section 7 herein, within thirty
(30) days of the Lease Commencement Date, or if at any time the Tenant advises the Landiord
that it does not intend to open for business, or if the Tenant fails to continue to operate its
business in the Premises as provided herein, then the Landiord may immediately terminate this
Agreement or the resuiting Lease, without notice to the Tenant, and retain any deposits, letters
of credit or other security withoutf any necessity for legal proceedings and without prejudice to
any of the Landlord's rights or remedies hereunder or at law.

SECTION 3 RENT

3.1  Rentisdefined herein as including Minimum Rent, Percentage Rent and Additional Rent
and all such sums are payable in lawful money of Canada without deduction, abatement, set-off
or compensation whatsoever. The Tenant covenants to and with the Landlord to pay all Rent as
and when due in accordance with the terms of this Agreement. All amounts of Rent shall bear
interest from their respective due dates until the actual dates of payment at a rate of five percent
{5%) per annum in excess of the prime commercial rate of interest charged by the Toronto

Dominion Bank at Toronto for comemercial loans from time to time, calculated and compounded
monthiy.
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"Additional Rent" means any and all sums of money or charges required to be paid by
the Tenant under this Agreement or the Lease (except Minimum Rent and Percentage Rent)
whether or not the same are designated "Additional Rent" or whether or not the same are payable
to the Landlord or otherwise. Additional Rent is due and payable with each monthly instaliment
of Minimum Rent unless otherwise provided, Additional Rent may be estimated by the Landlord

from time to time and such estimated amount is payable in monthly installments, in advance with
anaual adjustments.

3.2 Mipimum Rent
The Tenant shall pay from and after the Lease Commencement Date 2 fixed annual minimum

rent (the "Minimum Rent"}, which will be pavable in advance in equal monthly instaliments, via
post-dated cheques, without deduction, abatement, reduction, counter-claim or setoff, as follows:

TERM MINIMUM RENT

Years 1 to 3 (% ) per square foot
{8 ) per annum

Years 6 to 10 (5 ) per square foot
(% ) per annum

The above Minimum Rent is based on and shall be adjusted in accordance with the exact leasable
area of the Premises as per the Landlord's architect's or surveyor's certificate of area.
3.3 Percentage Rent

In addition to the Minimum Rent, the Tenant shall pay 1o the Landlord, without any prior
demand therefor and witheut any deduction, abatement, set-off or compensation whatsoever, a
sum, 1f any, equivalent to six percent (6.0%) of Gross Revenue for that particular year of the
Term or any renewals or extensions thereof in excess of 3 ), {the
"Percentage Rent"). Percentage Rent shall be calculated and payable within fifteen (15) days

after the last day of each month during such period, together with the Tenant’s Gross Revenue
statements, and adjusted annually.

14 Gross Revenue

For the purposes of this Agreement and the resulting Lease, "Gross Revenue" means the sum of
the sales prices of all sales of goods and services from all business conducted on or originating
at the Premises and any Competing Business, if any, (including without limitation, all sales of
goods and services by the Tenant and of all licensees, franchisees, concessionaires and
sub-ienants of the Tenant) whether such sales are made or services performed at the Premises,
any Competing Business or eisewhere.
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Within fifieen {15) davs after the last day of each calendar month of the Term the Tenant shall
deliver to the Landlord a statement setting forth Gross Revenue for such month. Within sixty
{60} days after the last day of each Lease Year the Tenant shall deliver to the Landiord a
statement in writing certified by an independent accountant setting forth the Gross Revenue by
calendar month and the Percentage Rent payable for each Lease Year.

Landlord shall have the right at any time or times to cause to be made an inspection or audit to
such extent as Landlord shall determine of all of the books and records relating, divectly or
indirectly, to Gross Revenue including an audit of books and records of any person, firm or

corporation not at arm's length with Tenant to the extent to which they may be relevant to the
determination of Gross Revenue.

SECTION 4 NET LEASE

The Tenant acknowledges and agrees that it is intended that the Lease and the Rent payable
thereunder are to be completely carefree and absolutely net to the Landlord and that the Landlord
is not 1o be responsible for any taxes, impositions, costs, charges, expenses or outlays of any
nature whatsoever arising from or relating to the Shopping Centre and the use and occupancy
of the Premises or the contents thereof or the business carried on therein save and except only
for Landlord’s capital taxes and the Landlord's mortgage payments and the Tenant shall pay ail
charges, impositions, costs and expenses of every nature and kind relating to the Premises except
as expressly herein set out.

Without limiting the generality of the foregoing, the Tenant shall pay the following:

4.1  Real Property Taxes

The Tenamt shall pay all real property taxes, inciuding local improvement rates, import charges
or levies, rates, duties and assessments whether general or special, foreseen or unforeseen, levied,
rated, charged or assessed from time to time against the Shopping Centre including the Common
Areas and Facilities and the Premises or any part thereof and any other taxes, assessments or
duties, levied, rated, charged or assessed in substitution for, or in addition te, the above and any
costs payable or incurred by the Landlord in contesting and/or appealing the ahove (the "Real
Property Taxes™). If there is no separate tax bill or direction, then the Tenant shall pay its Real
Property Taxes, at the Landlord's option, on the basis of assessed value of the Premises or as a
proportionate share of the Roeal Property Taxcs levied, rated, charged or assessed from time to
time against the Shopping Centre. 1f during the Term the method of taxation shall be altered,
so that the whole or any part of the Real Property Taxes are levied, assessed, rated or imposed
wholly or partially as a capital levy or on the rents received or otherwise, or 1f any tax,
assessment, levy, imposition or charge, in Heu thereof, shall be imposed upon the Landlord, then
all such taxes, assessments, levies, impositions and charges shall be included within the Tenant's
impositions and charges shall be inciuded within the Tenant's obligation fo pay taxes.
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4.2 Tenant’s Taxes

In addition to the Real Property Taxes payabie by the Tenant pursuant to Section 4.1, the Tenant
shall pay as Additional Rent to the lawful taxing authonties, or to the Landlord, as it may direct,
{a) all taxes, rates, duties, assessments, license fees and other charges that are levied, rated,
charged or assessed against or in respect of all businesses, improvements, equipment and
facilities of the Tenane, its sub-tenants, assignees, licensees or franchises on or in the Fremises
or the Shopping Centre or any part or parts thereof, or the Landlord on account of its ownership
thereof or interest therein to the extent that the Landlord is assessed for any such taxes, rates,
duties, assessments and other charges in lieu of the same being levied, rated, charged, or assessed
against the Tenant, ali of the foregoing being collectively referred to as "Business Taxes". If
there is no separate tax bill or direction, then the Tenant shall pay its Business Taxes, at the
Landlord’s option, on the basis of the assessed value of the Premises or as a proportionate share

of all such taxes levied, rated, charged or assessed from time to time against the Shopping
Centre.

4.3 Utilities

If there are separate utility meters, the Tenant shall pay directly to the applicable utility the cost
of supplying all utilities used in the Premises. If there are no separate utility meters the Tenant
shali pay utility costs directly to the Landlord on the basis of a reasonable allocation as
determined by the Landlord.

44  Operating Costs

The Tenant shall, during the Term and any renewals or extensions pay the following: (a) a
proportionate share of all costs and expenses incurred by the Landlord in owning, insuring,
promoting, supervising, servicing, policing, managing, operating, maintaining, repairing,
rebuilding and replacing the Shopping Centre, inciuding, without limitation, the Common Areas
and Facilities ("Operating Costs"}); (b) an administrative fee equal to four percent (4.0%) of the
Minimum Rent, and; {c) a proporionate share of the rental charge for electrical, mechanical,
garbage, utility, storage, service, and delivery rooms and cormridors, which charge shall be based
on the average minimum rent per annum on a square foot basis paid by all tenants in the

Shopping Cenire, such average may, exclude leased premises larger than ten thousand (10,000)
square feet,

Wherever the term "proportionate share” is used or applied in this Agreement or the Lease, such
term shall mean and be a fraction, the numerator of which shall be the leasable area in square feet
of the Premises and the denominator of which shalil be the leasable area in square feet of all
premises as consirucied from time 1o time in the Shopping Centre set aside for leasing by the
Landlord. In the case of Real Property Taxes, the denominator shall exclude any vacant
premises and the Real Property Taxes reasonably attributable to the vacant premises shall be
deducted from the total Real Property Tax bill before it is apportioned to the Tenant. In cases
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where tenants are paying directly for any of the above costs, such as garbage removal, the
applicable area in square feet may be deducted from the numerator and the denominator.

SECTION 3 DEPOSIT

The Tenant shall deliver concurrent with execution of this Agreement, a certified cheque in the
ammount of dollars ($ } the sum of the 23, 24% and last months’ instaliments
of Minimum Rent plus applicable G.8.T., to be held by the Landlord without interest for
application, on account of the respective months' installments of Minimum Rent including
G.8.T, as they fall due (the "Deposit"). If this Agreement is not executed by the Landlord then
the Deposit shall be returned to the Tenant without interast or deduction. In the avent that the
Tenant is in defauit under the terms of this Agreement or the Lease, the Landlord shall be
entitled to retain any deposit, letter of credit or other security paid hereunder as liquidated
damages and not as a penalty. If the entire Deposit, or any part thereof, is appropriated and
applied by the Landlord for the payment of overdue Rent, then the Tenant will, upon demand,
forthwith remit to the Landlord a sufficient amount of cash to restore the Deposit to the originat
sum deposited. The foregoing shalil be without prejudice to the Landlord's right to seek such
further and other damages and remedies as it may be entitled to under law.

SECTION 6 CONSTRUCTION OF THE PREMISES

The Landlord shall, at its expense, complete the Landlord’s Work as described in Schedule "C”
in accordance with plans and specifications prepared by the Landlord's architect or designer, and
where applicable, by the Tenant's architect or designer. The Tenant shall, at its expense, and
prior to the Lease Commencement Date, complete the Tenant's Work as described in Schedule
"C" and complete all other work required to open its business from the Premises as contemplated
in this Agreement and the Lease. The Tenant hereby further acknowledges and agrees to observe
and comply with the General Provisions set forth in Schedule "C".

SECTION 7 USE OF THE PREMISES

The Tenant covenants to and with the Landlord to open, occupy and maintain the whole of the
Premises throughout the Term, and any renewals or extensions thereof, such that the Premises
shall be continuously, actively and diligently operated, fixtured, stocked and staffed on such days
and during such hours as the Landlord reasonably determines, subject to local by-laws, night
delivery restrictions, and the general rules and regulations of the Shopping Centre, solely for the
purpose of conducting the primary business of the sale at retail of

and as an ancillary use {representing less than five
percent {3%) of Gross Revenue) and operating under the name of
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Any ancillary use granted to the Tenant during the Term or any renewals or extensions thereof
must: {a) be entirely contained within the Premises, (b) operate from the Premises at the same
hours as the primary business, (¢} not have a separate entrance, (d) not have separate or
independent signage on the outside of the Premises, and (e) not have any other characteristics
that may lead to the assumption that the ancillary use is as a separate entity.

It is understood and agreed that the Tenant does not have the benefit of an exclusive-use
restriction and that nothing in this Agreement or the Lease will be implied to give the Tenant the
benefit of an exclusive-use restriction, even where there are other tenants in the Shopping Centre
which may directly or indirectly compete with the Tenant’s permitted use.

The Tenant acknowledges and agrees that the Premises shall not he used, in whole or i part, for
any one or more of the uses, businesses or activities described in Schedule "D" attached hereto,
which prohibited uses include, without limitation, exclusive use rights granted (0 certain other
tenants of the Shopping Centre. The Tenant shall indemnify and save the Landlord harmless
from any and all liability, losses, damages and expenses incurred or suffered by the Landlord in
connection with the infringement by the Tenant of this Section 7 and Schedule "D" or in
remedying or attempting to remedy such infringement including, without limitation, the
Landlord's legal fees and expenses on a solicitor and client basis.

From and after the date of this Agreement, and throughout the Term and any renewals or
extensions thereof, the Tenant, or its officers, directors, assignees or successors, will not, either
directly or indirectly, engage in apy use or business which is the same as or similar to or in
competition with the Tenant's business in the Premises within any building or part thereof which
is located within a radius of two (2) miles from any point of the Shopping Centre (the
"Competing Business"), provided that any business of the Tenant in operation within such radius
as at the date of this Agreement, which is disclosed in writing to the Landlord as a Rider to this
Agreement, shall not be governed by the foregoing.

SECTION 8 CONDUCT AND OPERATION OF BUSINESS

The Tenant covenants to and with the Landlord to comply with the following with respect to the
conduct and operation of the Tenant's use and business in the Premises.

The Tenant shall not permit to be carried out in the Premises, or any part of the Shopping Centre,
any liquidation, going out of business, distress, fire or bankruptcy sale without the written
permission of the Landlord which may be arbitrarily withheid.

The Tenant shall.restrict its business so as not to maintain or produce any noxious, offensive, or
excessive liquids, solids, gases, odours, dust, smoke, noise, heat, cinders, by-products, wastes,
vibration or radiation (the "Hazardous Substances"). The Tenant shall notify the Landlord in
writing prior to opening for business in the Premises as to whether or not any Hazardous
Substances are in any way related to the Tenant’s use or business practices. The Tenant shall
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properly contain within the Premises and dispose of any Hazardous Substances in accordance
with the applicable regulations of the Mimistry of the Environment or any other regulatory
agency as amended from time to time. The Tenant shall obtain and provide evidence to the
Landlord of all governmental approvals required for the opcration of its business in the and the
Tenant shall maintain the currency of such approvals from time to time. The Tenant shaill be
solely responsible and liable for any clean-up of Hazardous Substances required by the Landlord
or any regulatory agency. If the Landlord reasonably suspects that there 1s an environmental
problem, the Landlord may require the Tenant to provide an environmental audit of the Premises,
or the Landiord may commission a consultant's report with respect to these matters, at the
Tenant's expense. The Landlord or its authorized agent have the right to enter the Premises at

any time in the event of any complaint, accident, or other cause with respect to Hazardous
Substances.

The Tenant shall properly contain within the Premises and dispose of its garbage in accordance
with praciices acceptable to the Landlord and any applicabie regulations as amended from time
to time. The Tenant shall use at the Tenant's cost such pest extermination contractor as the
Landlord may reasonably direct and at such intervals as the Landlord may reasonably require.

The Tenant shalf and does hereby indemnify the Landlord and save it harmless from any claims,
including legal costs on a solicitor and client basis, arising out of any breach by the Tenant of
the terms of this Agreement including, without limitation, all damages, loss, injury, or death
claimed by the Landlord, other tenants, insurers, governmental authorities, councils or
parliaments, regulatory agencies, or any individual, association or group.

SECTION 9 INSURANCE

The Tenant covenants to and with the Landlord that, during the Fixturing Period, and throughout
the Term and any renewals or extensions thereof, and during any prior possession, the Tenant
shall take out and maintam at its sole cost and in the names of the Tenant, the Landlord, and the
Landlord's mortgagee{s), such insurance coverages as are reasonahily determined by the Landlard
from time to time as approprate for the proper operation of the Tenant's business in the
Premises, taken out with insurers acceptable to the Landlord and in a form satisfactory from time
to time to the Landlord, on a one hundred percent (100%40) replacement value basis and including,
without limiting the generality of the foregoing, contents insurance, all risks insurance, boiler
and machinery insurance, legal liability insurance, plate glass and sign insurance, builder's alj-
risk insurance, business interruption insurance, automobile insurance and public liability and
property damage insurance including personal injury liability on a comprehensive basis with a
policy Limit of not less than five mitlion dollars ($5,000,000.00) per occurrence. The Tenant
shali deposit certificates of ali such insurance coverages with the Landlord prior to the Tenant
taking possession of the Premises and from time to time during the Term upon request from the
Landlord. All insurance policies shall (i) contain a severability of interest clause, a cross-liability
clause and a watver of all rights of subrogation; and (ii} be non-contributing with, and shall apply
only as primary and not excess to any other insurance available to all and any of the Landlord
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or any Mortgagee, Where Tenant is required o contribute to the costs of any insurance policies
carried by the Landlord with respect to all or any part of the Shopping Centre or the operation
thereof, Tenant agrees that notwithstanding such contribution, it shall have no insurable interest
thereunder and that Tenant shall not be entitied to any of the proceeds of such insurance, the full
benefit thereof of which shall belong to the Landlord.

SECTION 10 MAINTENANCE AND ALTERATIONS

The Tenant covenants to and with the Landlord that, during the Fixturing Period and throughout
the Term and any renewals or extensions thereof, and any prior possession, it shall maintain,
heat, repair and replace the whole of the Premises and keep all systemns, doors, windows, fixtures
and equipment therein in good order, and first class condition and repair as determined by the
[.andlord. Notwithstanding the above, the Landlord shall have the right to maintain the HVAC
System serving the Premises on behaif of and at the expense of the Tonant. Notwithstanding the
above, the Tenant agrees and covenants that it will not make any changes or repairs to the
structure of the Premises or the Shopping Centre, or the systems within the Premises, without
the express written permission of the Landlord acting in its sole discretion. The Landiord
reserves the right to complete said alterations or repairs as Additional Work. All repairs,
alterations, replacements, decorations or improvements shail be carried out by the Tenant in a
good and workmanlike manner and in accordance with plans and specifications pre-approved
by the Landiord, in writing, acting reasonably.

SECTION 11 SIGNAGE

The Tenant will install signage on the Premises in the locations designated by the Landlord
within thirty (30} days of execution of this Agreement or substantial performance of the
Building, whichever occurs last. All signage on or in the Premises shall be suppised and installed
by the Tenant at its expense. All proposals and instailations require the prior written approval

of the Landlord. All Tenant signage shall comply with local by-laws and shall conform to the
Landlord's sign criteria as follows:

{a) Exterior signs shail be individual illuminated letters mounted directly on the
building in the specified location for Tenant signage;

(3 Maximum letter height shall be 24 inches;

(<) Signs located inside the Premisces shall not be attached directly to any part of the
exterior windows as this may cause damage to the glass; and

(d)  Exterior temporary signs shall also be subject to Landlord’s consent.
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SECTION 12 LEASE

The Tenant agrees to execute and deliver to the Landlord the Landlord's standard form of Lease
within thirty (30) days after receiving same, which forms shall be prepared by the Landlord so
as to include all of the fundamental terms, covenants and conditions of this Agreement (the
"Lease™). The parties hereto acknowledge and agree that the matters contained within this
Agreement shall be dealt with in greater detail in the Lease and where there {s any conflict
between the terms of this Agreement and the terms of the Lease, this Agreement shall govern.
The parties hereto further acknowledge and agree that in the absence of the Lease, this
Agreement shall govern the tenancy. Ifthe Tenant fails to work diligently towards executing the
Lease as aforesaid, the Landlord is entitled {o terminate this Agreement or any exclusive
covenant granted to Tenant, on written notice to the Tenant without prejudice 1o the Tandlord's
right to retain any deposit, letter of credit or other security and to claim and provide a greater
sum of damages and fo avail itself of any other remedies available to it at law.

SECTION 13 ASSIGNMENT, LICENSING AND SUB-LEASE

The Tenant shall not assign, mortgage, pledge, charge or encumber the whole of or any part of
its interest In this Agreement, the Shopping Centre, the Premises, or any part thereof or any
leasehold improvements instalied by or on behalf of it in the Premises or sublet, license,
franchise or part with possession of all or any part of the Premises (collectively hereinafter
referred to as "Transfer™), without the prior written approval of the Landiord in each instance,
which approval shall not be unreasonably withheld. As a minimum, when requesting the
approval of the Landlord, the Tenant shall submit to the Landlord an executed copy of the
Landlord’s standard form of Transfer, copies of any proposed Transfer along with financial
statements of the proposed transferee, assignee, subtenant, franchisee or licensee (the
"Transferee”). Tenant shall pay all Landlord’s costs related to the consideration of each request
for consent to Transfer including, without limitation, legal fees on a solicitor and client basis and
Landlord’s standard administrative fee. Notwithstanding any such approval of the Landiord,
neither the Tenant nor the Indemnifier shall be relieved from their respective covenants
hereunder and under the Lease and Indemnification Agreement throughout the Term and any
renewals or exiensions thereof. Any change in the present effective voting control of the Tenant
by the person helding such voting control at the date of execution of this Lease (or at the date
a Transfer of this Lease to a corporation is permitted) shall, for the purposes of this Section 13,
be deemed to be a Transfer. The consent by the Landlord to any Transfer, if granted, shall be
upon the Landlord’s standard form of Transfer and shall not constitute a waiver of the necessity
for such consent to any subsequent Transfer. This prohibition against a Transfer is construed so
as to include a prohibition against any Transfer by operation of law.

Notwithstanding any of the above, the Landlord shall not be obligated to consent to a Transfer
prior to the Tenant opening for business to the public in accordance with the terms of this
Agreement. The Tenant further confinms that in no situation will the Landlord be required to
grant its consent to any Transfer where the Transferee pays any amount or agrees to pay amounts
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or provide other forms of compensation to the Tenant or compensation paid or given are
attributable to the rental vaiue of the Premises as opposed to the goodwill and business assets

of the Tenant; or where the proposed Transferee is an existing tenant of the Shopping Centre to
whom the Landlord wishes to lease space within the Shopping Centre.

[n the event of any Transfer which is a subletting or licensing of the Premises by the Tenant by
virtue of which the Tenant receives a rent in the form of cash, goods or services from the
Transferee which is greater than the Rent payable hereunder to the Landlord, the Tenant will pay
any such excess to the Landlord in addition to all Rent payable under this Lease, and such excess
rent shall be deemed to be further Additional Reant. If the Landlord has consented to the Transfer
and if the Transferee pays or gives to the Transferor money or other value that is reasonably
attributable to the desirability of the location of the Premises or to leasehold improvements that
are owned by the Landlord or for which the Landlord has paid in whole or in part, then at the
Landlord's option, the Transferor will pay to the Landlord such money or other value in addition
to all Rent payable under this Lease and such amounts shall be deemed to be further Additional
Rent.

SECTION 14 DEFAULT

If the Tenant fails to observe or perform any of the terms, conditions and covenants of this
Agreement or the Lease it shall be in default of this Agreement or the Lease and subject to all
the rights, remedies and damages permitted the Landlord hereunder or at law. In addition,
should the Tenant default under any of the terms and conditions of this Agreement then three (3)
months' Rent shall immediately become due. Furthermore, should the Tenant make any
assignment for the benefit of creditors or any bulk sale or become bankrupt or insoivent, or take
the benefit of any Act now, or hereafter in force for bankruptcy or insolvent debtors, or if any
order shall be made for the winding up of the Tenant then, and in every such case, the three (3)
months' Rent preceding any of the above events and the next ensuing three (3) months’ Rent
shall accelerate. If the Tenant fails to remit any Rent or other monetary payment required under
this Agreement or the Lease within three (3) days of written notice by the Landlord, the
Landlord, in its sole discretion, without any necessity for legal proceedings and without
prejudice to any of the Landlord's rights or remedies hereunder or at law, may immediately
terminate this Lease. If the Tenant should fail to comply with any of the non-monetary terms of
this Agreement within ten (10) days after receiving written notice from the Landlord regarding
such breach, or if the nature of the default is such that it is not possible for the Tenant to comply
within ten (10) days, if the Tenant has not begun and is not working diligently fo comply within
ten (10) days, the Landlord, in its sole discretion, without any necessity for legal proceedings and
without prejudice to any of the Landlord’s rights or remedies hereunder or at law, may terminate
this Agreement or the Lease, or, immediately re-enter the Premises and begin to cure the defauit
at the expense of the Tenant, which cost shall be billed to the Tenant as Additional Work.
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SECTION 13 INDEMNIFIER

In consideration of, and as a condition precedent for, the Landlord entering into this Agreement,
{the "Indemmnifier") hereby agrees to observe and perform all the
terms, covenants and conditions of the Tenant set out in this Agreement and in the Lease (the
"Covenants"} and to indemnify and save harmless the Landlord from any loss, costs or damages
which the Landlord may suffer, incur or be liuble for (including, without limitation, costs on a
solicitor and client basis) as a result of any non-observance or non-performance of the
Covenants, from the execution of this Agreement and throughout the Term or any renewals or
extensions thereof, notwithstanding, inter alia, any disclaimer of this Agreement or the Lease
by a trugtee in bankruptcy. The Indemnifier further agrees to execute and deliver to the Landlord
the Landlord’s standard form of Indemmnification Agreement attached as Scheduie "G to this
Agreement, concurrent with its execution of this Agreement and to execute the Lease together
with an up-to-date Indemnification Agreement at the same time and within the same period as
the Tenant is required to execute and deliver the Lease. Failure by the Indemnifier to execute
this Agreement, the Lease or the Indemnification Agreement shall constitute a default and the
Landlord, in its sole discrefion, without any necessity for legal proceedings and without
prejudice o any of the Landlord's rights or remedies hereunder or at law, may rerminate this
Agreement or the Lease

SECTION 16 MISCELLANEQUS
The Tenant further acknowiedges and agrees to the following terms and conditions:

a) Covenanis by the Tenant or the Indemnifier, if more than one person, firm or corporation
are hereby declared to be joint and several.

b} The Tenant wili not allow or cause this Agreement or the resulting Lease or any
assignment or sublease or other document evidencing an interest of the Tenant in this
Agreement, the Lease or the Premises to be registered on title to the Premises or the Shopping
Centre lands, or any portion thereof, except that, at the Tenant's request, if the Tenant pays the
Landlord's reasonable expenses and legal and administration fees, the Tenant may register a
caveat, notice or short form of lease against titie {o the Premises, describing the parties, the
Term, and the other minimum information required under the applicable legisiation, but the form
must first be approved, in writing, by the Landlord. Within thirty days of the expiry or eariier
termination of this Agreement or the Lease, the Tenant shall cause such notice to be removed
from title to the Shopping Centre lands. The Tenant irrevocably appoints the Landlord as the
Tenant's attorney with full power and authority to sign and deliver in the name of the Tenant any
documents requested under this paragraph (b} which the Tenant fails 10 sign and deliver within
ten {10) days after the request is made.

<) Notwithstanding anything herein to the contrary, the Landlord is not obligated to
construct the Shopping Centre as shown on Schedule "A" or any part thereof for any reason
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whatsoever as determined by the Landlord in its sole discretion. The Site Plan and the
improvermnents situated on the Shopping Centre, as well as the lands comprising the Shopping
Centre from time to time, may be expanded or otherwise changed (including major changes) by
the Landlord in accordance with reputable and good shopping centre, development and operating
practices,

d) Hany term, covenant or condition of this Agreement, or application thereof to any person
or circumstance, isto any extent, held or rendered invalid, unenforceable or illegal, the remainder
of this Agreement and/or the application of such term, covenant or condition to persons or
circumstances other than those with respect to which it is held invalid, unenforceable or illegal
are not affected thereby and continue to be applicable and enforceable.

2) It is acknowledged and agreed that any commissions, fees, charges, or expenses of any
type caused by any action of the Tenant that may be payable to any person with respect to the
execution of this Agreement or the Lease or to any of the Tenant's Work, labour, fixturcs,
supplies, materials, or equipment in, on, or intended for the Premises shall be payable by the
Tenant, and the Tenant shall and does hereby indemnify the Landlord in the event of any claims
resulting thereto. The Tenant warrants that no real estate coromissions are required to be paid
by the Landlord with respect to this Agreement.

£ This Agreement shall enure to the benefit of the Landlord's successors and assigns. In
the event of a sale of all or a part of the Shopping Centre by the Landlord, and the assumption
of this Agreement or the Lease by the purchaser, the Landlord shall be released of any and all
obligations hereunder and the Tenant shall and does hereby indemnify the Landiord in the event
of any claims resulting therefrom. Furthermore the Tenant agrees to execute and deliver to the
Landlord, or to any proposed mortgagee or purchaser, within ten (10) days of receipt of written
request, any estoppel certificates or status statements, confirming, amongst other things, the then
status of the Lease, including as to whether it is in full force and effect, modified or unmoedified,
confirming the rental payable hereunder, the existence or non-existence of defaults and other
matters pertaining to this Agreement as fo which the Landiord may reasonably request whether
required as a result of a sale of all or a part of the Shopping Centre or any {inancing requirements
of the Landlord or otherwise. The Tenant irrevocably appoints the Landlord as the Tenant's
attorney with full power and authority to sign and deliver in the name of the Tenant any
documents or certificates requested under this paragraph (f) which the Tenant fails to sign and
deliver within ten (10} days after the request is made.

g) From time to time the Tenant shall, within ten (10) days of written request, provide the
Landlord with such information as to the Tenant's financial standing and corporate organization
as the Landlord or its morigagee may request, and the Tenant further hereby authorizes the
Landlord or its morigagee to make such credit checks as the Landlord or its morigagee may
require.

h) Neither the Landlord nor the Tenant shail be deemed to be in default of the performance
of any of their obligations, except for payment of Rent, during any period when they are
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prevented from such performance by reason of any matter beyond their reasonable control (other
than an inability to procure funds) ("Force Majeure™) and any period stipulated for the
performance of such obligation shall be extended accordingly.

1) Time shall be of the essence.

)i During or in connection with uny of the Landlord’s activities and the making of
alterations, improvements, construction or repairs to any portions of the Shopping Centre, the
Landiord may close portions of the Common Areas and Facilities and may erect temporary
scaffolds and other construction aids in the Common Areas and Facilities and on the exterior of
the Shopping Centre, and may interfere, to the extent necessary and reasonable, with the use and
access over any portion of the Common Areas and Facilities. all without any liability to the
Tenant. The exercise of the Landlord’s rights hereunder shall not be deemed to be a breach of
its covenant with the Tenant for quiet enjoyment.

k) Any work performed by the Landlord for the Tenant as a result of (i) the Tenant's request
beyond the work set out herein as Landlord's Work, (i1} the Tenant's Work, (iii) the failure of the
Tenant to compiy with the covenants hereunder or (iv) any other actions of the Tenant as
otherwise noted in this Agreement shall be herein defined as Additional Work. Additional Work
shall be paid for by the Tenant immediately upon presentation of the Landlord's invoice and, at
the discretion of the Landlord, prior to the Landlord commencing the Additional Work,
Additional Work shali be charged at cost plus 15%. These costs may be applied as Additional
Rent or deducted from any deposit, letter of credit or other security s the T.andlord so requires.
Furthermore, any Additional Work shall be excluded from the determination of substantial
performance of Landlord’s Work.

) Ifthe Landlord withholds, delays or refuses to give consent as provided by the terms of
this agreement or the Lease, whether or not the Landlord is entitled to do so, Landlord shalf not
be liable for any losses or damages in anyway resuiting therefrom and Tenant shall not be
entitled to terminate this Agreement or the Lease or exercise any remedy whatever in respect
thereof except to seek the order of a court of competent jurisdiction compeiling the Landlord to
grant such consent which the Landlord is obliged to grant pursuant fo the terms of this
Agreement or the Lease.

m} "Common Areas and Facilities” whenever used in this Agreement or the resuiting Lease
shall mean (a) those lands, areas, facilities, service areas, utilities, systems, structures,
improvements, equipment and instaliations in the Shopping Centre which, from time to time, are
not designated or intended by the Landlord to be leased to tenanis of the Shopping Centre, and
{(b) those lands, areas, facilities, service areas, utilities, improvements, equipment and
installations which serve or are for the benefit of the Shopping Centre, whether or not located
within, adjacent to, or near the Shopping Centre and which are designated from time to time by
the Landlord as part of the Common Areas and Facilities, including, without limitation, ail lands,
areas, facilities, service areas, utilities, systems, structures, improvements, eguipment and
installations which are provided or designated from time to time by the Landlord for the use or
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benefit of the tenants of the Shopping Centre, or any part thereof, their emplovees, customers and
other invitees in common with others entitled to their use and benefit. Landiord shall have the
right to designate, amend and redesignate the Common Areas and Facilities from time to time,

n) The Tenant shall not allow any liens to be placed against the Shopping Centre. Failure
by the Tenant to discharge any liens within ten (10} days after the filing of such lien shall
constitute a defanlt under this Agreement. The Landlord may discharge or vacate any liens filed
against any past of the Shopping Centre at the sole cost of the Tenant (including legal fees on a
solicitor and client basis) which cost shall be payable by Tenant as Additional Work and may,
at the Landlord’s sole option, be deducted from any deposit, leasehold improvement allowance,
inducement, letter of credit or other security as the Landlord so requires and the Tenant shall
indemnify and save the Landlord harmless from any and all Hability, losses, damages and
expenses incurred or suffered by the Landlord in connection with the infringement by the Tenant
of the above or in remedying or attempting to remedy such infringement including, without
limatation, the Landiord's legal fees and expenses on a solicitor and client basis.

SECTION 17 NOTICE

Any notice which may be, or is required to be, given under the terms of this Agreement shall be
in writing and delivered personally, by courter or sent by facsimile and such notice shall be
deemed to have been given and therefore become effective on the day of personal or courier
delivery or facsimile transmission with a copy by personal or courter delivery.

To the Landlord: Chp ¥

Telephone: : Facsimile:
Attention: Property Manager

To the Tenani: clo ¥t
Telephone: Facsimile:

Attention; *oak

SECTION 18 ENTIRE AGREEMENT

This Agreement, including any Schedules, Riders or Appendices attached fo this Agreement,
counstitutes the entire agreement between the parties pertaiming to the subject matter of this
Agreement and supersedes all prior agreements, understandings, negotiations and discussions,
whether oral or written, of the parties. Without limiting the generality of the foregoing, the
Tenant specifically acknowledges and agrees that the L andlord has not made any representations
or warranties to the Tenant regarding the anticipated traffic flow in the Shopping Centre or the
level of sales which the Tenant may be able to generate in or from the Premises, the Tenant
having independently satisfied itself with respect to these matters prior to signing this
Agreement.
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SECTION 19 ACCEPTANCE

The submission or preparation of this Agreement by the Landlord or the Tenant shall not in any
way constitute areservation of, or option for, the Premises and this Agreement becomes effective
only upon the execution and delivery thereof by all of the parties hereto.

This Agreement shall be irrevocable by the Tenant and open for acceptance by the Landlord for
three weeks from the execution of this Agreement by the Tenant,

DATED AT this day of .20 .
SIGNED, SEALED AND DELIVERED TENANT:
}
In the Presence of: )
)
)
Name: } Name:
Title: } Title:
)
) INDEMNIFIER:
)
)
)
Name: } Name:
Title: } Title:
The Landlord has accepied this Agreement and executed same this day of
20

LANDLORD: **+*

Per:
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BETWEEN:

THROUGH:

LOCATION:

PREMISES:

TERM:

NON-DISTURBANCE:

SAMPLE E

OFFER TO LEASE

Agreement made this day of 2000

Rk

{hereinatter referred to as the "Tenant™)

*&k %

{hereinafter referred to as the "Landlord")

s de e

(hereinafter referred to as the "Agent™)

Aekk

Toronto, Ontario
(hereinafter referred to as the "Building™)

The Tenant hereby Offers to Lease approximately thousand
( } Rentable Square Feet of office space compnsing part of the

(™ floor of the Building (the "Premises") as approximately
shown onthe attached Schedule "A", The Premises shal]l be remeasured

by the Landlord's designer according to B.O.M.A. standard and a
certificate provided to the Tenant.

The Term of the Lease (the "Term") shall be for *** (***) vears
commencing (the "Commencement Date”) and expiring on
{(the "Termination Date™).

The Landlord agrees to obtain from the holders of all morigages and lien
holders of the leased premises or any part thereof, an agreement that the
teniancy of the Tenant will not be disturbed for any reason whatsoever
during the Tenant’s term or any renewals thereof (including, without
limiting the generality of the foregoing in the event of a foreclosure or
sale by said mortgage or lien holder) so long as the Tenant is not in
default under the lease.



FIXTURING PERIOD:

ADDITIONAL RENT:

NET RENT:

TENANT CONDITION:

PARKING:

page 2

Provided that the Lease has been executed by the Tenant, the Tenant
shall have access to the Premises from ungil  the
Commencement Date (the "Fixturing Period") to complete construction,
mnstall its trade fixtures and otherwise fo commence operation of its
business. No Net or Additional Rent shall be charged during this pertod
however all other tems of the Lease shall apply.

The Tenant shall pay its proportionate share of the Landiord's realty
taxes, tenant hydro, janitorial and cost of operating, maintaining and
managing the Building (the "Additional Rent™) currently estimated at

plus G.8.T. per rentable square foot for 2000. The
Additionat Rent shall be paid in advance in equal monthly installinents

of one-twelfth (1/12} of the annual amoust on the first day of each month
of the Term.

The annual net rental (the "Net Rent") for the Term shall be calculated
by muitiplying the rentable area of the Premises by

Years * - *: $ *** plus G.8.T. per sq.ft.
Years * - *; $ *** plus G.S.T. per sq.it.

The Net Rent shall be paid in advance in equal monthly installments of
one-twelfth (1/12) of the annual amount on the first day of each month
of the Term.

This Offer to Lease is conditional for ten (19) business days on the
receipt and approval by the Tenant of the following items:

a) An space plan and construction estimate from the Tenant’s
designers;

b} The approval of ail terms and conditions of the Offer to Lease by
the Tenant’s Board of Directors.

If all of these items are satisfactory to the Tenant, in the Tenant's sole
discretion, the Tenant shall so notify the Landiord in writing within such
time period, failing which, this Offer to Lesse shall become nuil and

void.

The Tenant shall have the right throughout the Tenn and any subsequent
renewals to lease up to ** {**) parking spots in the Building's
underground fot af the prevailing monthly rates which is currently $***
plus GST per month per spot and is subject to change from time 1o time.



LEASE:

DEPOSIT:

LANDLORD'S WORK:

RIGHT TO RENEW:
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Acting reasonably and in good faith, the Landlord and Tenant agree to
expeditiously execute a formal lease (the "Lease™), prepared on the basis
of the Landlord's standard lease form and subject to the incorporation of
the provisions comained in this Offer to Lease and such reasonabie
modifications and amendments as are agreed upon by the parties and
their respective solicitors. In case of discrepancy between'the Lease and
the Offer to Lease, the tems and conditions of the Lease shall govern.

Upon unconditional acceptance of this Offer to Lease, a deposit of **
{**) months Net and Additional Rent {the "Deposit™) will be submirted
to the Landiord "In Trust”. This deposit will be held in trust pending
execution of the Lease and is to be applied to the first and last months'
Net and Additional rent payable under the Lease. If, for any reason, the
parties fail to agree on and execute a Lease, the Deposit shall be returned
to the Tenant without interest or deduction and the Offer to Lease shalt
become nuil and void.

The Landlord shall compilete, prior to the Fixturing Period at its sole cost
and expense the following:

a. Install Building standard signage identifying the Tenant on the
main lobby directory board and beside the main entrance to the
Premises;

b. Dernise the Premises with siab-to-slab drywall with all interior
surfaces taped, sanded and ready to receive the Tenant's choice
of wall covering; and

<. Repair or replace any damaged or missing ceiling tiles, lights
and window coverings within the Premises.

The Tenant, at the Tenant’s sole cost, may make further renovations to
the Premises with the prior approval of the Landlord, such approval not
1o be unreasonably withheld.

The Tenant shall be granted ** (**) options to renew the Lease for
further terms of up to ** (**) years each, provided that written notice is
given to the Landlord at least six (6) months prior to the expiry of the
then current Term. All terms and conditions shali be negotiated by both
parties, acting reasonably and in good faith, provided that, if the parties
are unable to agree on all terms three (3) months prior to the expiration
of the Term, then the parties hereby agree to submit to binding
arbitration in accordance with the provisions of The Arbitration Act of
Ontario.



NO RESTORATION:

RIGHT TOSUBLET:

USE:

FIRST RIGHT TO
LEASE:

LEGAL & TAX ADVICE:

DELAY:

IRREVOCABLE:
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It is agreed that the Tenant shail not be obligated to restore the Premises
at the expiry of the Term to base building standard. The Landlord agrees

to accept the Premises in the configuration in which structured at that
lime subject 10 reasonabie wear and tear,

The lease shall contain a clause allowing the Tenant the right to sublet or

assign all or part of the Premises subject to the approval of the Landloxd,
such approval not {0 be unreasonably withheld.

The Tenant may use the Premises for general office purposcs or any
other legally permitted use,

Subject only to prior rights existing as of the date of this Offer to Lease,
the Tenant shall have the first right to lease any space on the ** (*%)
floor of the Building which becomes vacant. All terms and conditions
shall be negotiated hy the parties acting reasonably and in good faith and
in accordance with then current market conditions. If the parties are
unable to agree, the parties hereby covenant to submit to arbitration in
accordance with the provisions of The Arbitration Act of Ontario.

The parties to this Agreement acknowledge that the Agent has not
represented itself to be a legal or tax expert and it has been
recommended that the parties obtain advice from their respective Legal
and Accounting Counsel prior to executing this Otfer to Lease.

In the event that the Lease has not been executed by ***, then the
Fixturing Period, the Commencement Date, the Termination Date and ail
other relevant dates shall be delayed by one (1) month. In the event that
the Lease has not been executed by ***, then, at the Tenant’s sole option,
either this Offer to Lease shall become null and void or the Fixturing
Period, the Commencement Date, the Termination Date and all other
relevant dates shail be delayed by a further mutually agreed upon period.

This Offer to Lease is irrevocable until 5:00pm on 2000

after which time, if not accepted, will become null and void.




TENANT:

LANDLORD:
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With authority, the undersigned hereby executes this Offer to Lease:

DATED AT THIS DAY OF
2000.

R —.

SIGNED, SEALED & DELIVERED
in the presence oft

Witness Tenant's Signature

With authority, the undersigned hereby accepts the above Offer to Lease
and agree to pay in consideration of the procuring by Agent(s) of this
Offer to Lease the commission as per the commission agreement.

DATED AT THIS DAY OF
2000.

J————

SIGNED, SEALED & DELIVERED
in the presence of:

h'\nv\forms\offer blank.doc

Witness Landlord's Signature



