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This topic deals with the kinds of ongoing services that tenants might require from 

landlords in office buildings and that are in addition to services, such as janitorial services, 

heating, ventilating and air-conditioning, lighting, and other normal services typically dealt with 

in standard lease forms.  The kinds of additional services with which this paper is concerned are 

those ongoing services that would be provided in a separate agreement or in non-standard clauses 

that are added to a lease.  Services related to construction or repair projects are not addressed. 

It has been suggested that these ongoing additional services might include 

telecommunication services, uninterruptable power supply ("UPS"), emergency power supply 

("EPS"), special security services, and document shredding.  However, as explained below, in 

the experience of the writer's law firm, except for EPS, landlords will seldom provide those 

services directly to tenants.  Instead, tenants contract directly with the service providers for those 

services. 

TELECOMMUNICATION SERVICES 

Telephone and Data 

The normal course is for the telecommunications service providers ("TSP's" such as Bell, 

Telus, Rogers, Shaw, etc.) to enter into a telecommunications license access agreement with the 

building owner permitting the service provider to install equipment in a point of presence room 

(a "POP Room") and to install cable running from the property line to the POP Room, from there 
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to the mainframe of the building, from there up through the risers, and from riser rooms on each 

floor to individual premises.  The tenants make arrangements directly with the TSP for 

distribution to and within their premises and for ongoing services.  

The license agreement between the TSP and the landlord requires the TSP to install its 

equipment at its cost and, in addition, to pay a reasonable annual license fee based on the rental 

value of the equipment room (the "POP Room").  As between the landlord and the tenant, there 

is no commitment for the landlord to provide telecommunications services.  Attached as 

Exhibit 1 is an example of a clause which deals with telecommunication services in the context 

of a lease of office space.  Note subclause (c) which provides for an exception to the basic 

principle that the tenant will obtain its telecommunications directly from the TSP.  It provides 

that the landlord might elect to install a central telecommunications cable distribution system (a 

"CDS") in the building for use by TSP's and tenants.  If it does so, the tenant's TSP or the tenant 

might be required to use the CDS for its communication cabling needs on terms and conditions 

to be set by the landlord.  Those terms and conditions would include obligations to pay costs and 

to contribute to operating costs associated with the CDS and would provide, also, for a release of 

liability and an indemnity in connection with the use of the CDS.  Clauses such as this were 

contemplated for standard lease forms at the point in time when building owners were 

considering the benefits of closely controlling and managing the use of cables in their risers by 

multiple service providers.  In practice, the telecommunication providers in Canada have 

consistently refused to participate in such arrangements.  With a few exceptions, the practice of 

building owners installing CDS has not moved forward.  TSP's are reluctant to surrender control 

of their cabling within buildings.  
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Cellular Enhancement 

Mobile telephone companies will often enter into agreements with building owners for 

the installation of a donor antenna on the roof, feeder cables, numerous small satellite antennae 

and other equipment throughout the building to provide enhanced cellular (mobile) phone 

reception.  Arrangements are often made among the providers to enable them, with the building 

owner's consent, to sublicense the use of the cellular enhancement facilities in the building to 

enable multiple mobile telephone companies using the same facilities to provide enhanced 

reception to tenants of the building.  Typically, landlords do not include in their leases or in 

agreements with their tenants, a commitment to provide enhanced cellular service.  As is the case 

with "land line" telephone and data services, it is typically the mobile telephone providers that 

pay for the cost of the installation of the equipment necessary to provide the service and the 

service provider usually pays a fee to the building owner to obtain access to the building.  

Accordingly, there are no significant installation or maintenance costs associated with the 

services and costs do not need to be passed on by the landlord to the tenants as recharges or 

otherwise.  These services are not typically treated as special or additional services for which a 

tenant contracts with the landlord. 

If a building is not benefitted with cellular enhancement reception facilities and a tenant 

needs them, the usual solution to the problem is for the tenant to get the landlord to agree to 

permit a mobile telephone company to install a donor antenna or other communications feed on 

or in the building and for the tenant, with the landlord's consent, to arrange for small satellite 

antennae to be installed in appropriate locations within the tenant's space.  The tenant would 

contract directly with the supplier for the service. 
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WiFi 

Landlords would not normally directly provide WiFi services. They are not in the 

business of providing WiFi services and they lack the technology, equipment, and expertise to do 

so.  However, some landlords, as an additional marketing tool for the building, will arrange to 

have WiFi services available for tenants in the building.  This service is typically not provided on 

a tenant by tenant basis or pursuant to any specific contract between the landlord and the tenant.  

Rather, it is an additional amenity that is provided for all tenants in the building.  When this 

special service (WiFi service) is provided, the lease document which the tenant is asked to sign 

might include a number of clauses protecting the landlord from claims that could arise in 

connection with disruption or interruption of those services and protecting against abuse of the 

service.  Attached as Exhibit 2 is a set of clauses pertaining to WiFi services that might be 

included in the standard lease form of a landlord that provides WiFi services for the building. 

Internet Services 

Internet services might be provided to the tenants of the building.  However, the 

arrangement is typically similar to the arrangements by which telephone and data services or 

cellular enhancement services are provided.  The landlord enters into an agreement with the 

internet provider for the provision of internet services to the building and contracts for use of the 

services are entered into between the tenants and the internet provider. 

Uninterruptable Power Supply (UPS) and Emergency Power Supply (EPS) Arrangements 

The most common situation where a landlord provides an additional service to a tenant 

under a special arrangement is the situation where the tenant needs backup power and needs to 

get it from the landlord's emergency power generator.  Many office buildings will include an 
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emergency power generating system fueled by diesel fuel and tenants with special needs will 

seek to obtain the use of those systems.  In order to effectively access the emergency power 

generator system of the landlord, the tenant will typically need switching equipment which 

would also include batteries so that, if electricity is disrupted, the batteries can "kick in" and 

provide continued service while the tenant's electrical network is being switched over to the 

emergency power generator.  Attached as Exhibit 3 is a typical form of diesel generator usage 

agreement that sets out the basis upon which a tenant's switching and batteries (uninterrupted 

power supply) equipment are installed and maintained, and sets out the basis upon which the 

tenant will be entitled to use power from the landlord's emergency power system.   

Salient features of the diesel generator usage agreement attached as Exhibit 3 are as 

follows: 

Licensee Switching Equipment 

The definition of "Licensee Switching Equipment" is important.  The Licensee Switching 

Equipment is the mechanism by which the licensee (referred in the rest of this part of the paper 

as the "Tenant") is connected to the emergency power generator and provides for uninterrupted 

power.  The Licensee Switching Equipment includes an electrical circuit breaker within the 

landlord's emergency switchboard and ancillary equipment including batteries and related 

equipment.  The agreement contains detailed provisions concerning the design, construction, 

installation and operation of the Licensee Switching Equipment to ensure that there is no 

disruption of building systems or other tenants' systems in the building.  
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Limitations on Capacity Use 

In Section 3.02, the Tenant acknowledges that the generator system is intended only to 

provide for emergency backup and, in Section 3.03, a specified number of kilowatts are reserved 

for the Tenant.  The Tenant is not allowed to add additional equipment or systems that would 

increase its electricity consumption requirements from the emergency power generator beyond 

the specified limit.  In Section 3.03(d), the Licensor (referred to in the rest of this part of the 

paper as the "Landlord") agrees not to increase the electrical requirements of the landlord or 

other users of the system (i.e., other tenants) beyond a stated number of kilowatts.  The intent is 

that the Tenant's reserved number of kilowatts is not encroached upon.  

Fees 

There is an annual fixed fee stipulated in Section 4.01, and in Section 4.02 the Tenant 

agrees to pay a proportionate share of operating costs in connection with the Landlord's 

generator system.  The percentage is based on the amount of generator output reserved for the 

Tenant compared to the total output capacity of the generator system.  

Limitations on Duration of Use 

Section 6.01 Limitations of Generator System Use is particularly important.  The Tenant 

acknowledges that the system is only designed and intended to be used for three (3) hours of 

continuous backup use and the Tenant acknowledges that the fuel supply for the generator 

system stored at the building is limited.  The Landlord does not guarantee availability of fuel 

beyond the three hour period.  In Section 6.02 Health and Safety, the Tenant agrees that its use of 

the generator system in an emergency could be pre-empted for health concerns or safety reasons.   
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The Risk Transfer Systems 

Among the most important provisions of this document are those in Article 9.  The 

continued effect of these provisions is to establish a risk transfer scheme to protect not only the 

Landlord but its officers, directors, employees, affiliates, related parties, etc. from claims arising 

from failure or malfunction of the generator system.  It is expressly stated in the Article that the 

release extends not only to damages arising from negligence but also to gross negligence and 

extends also to lost profits, lost revenue and other economic losses.  In addition, the Tenant 

indemnifies the Landlord and the other released entities referred to in the Article against claims 

arising out of not only wrongful acts of the Tenant but also damages arising from any third party 

claims against the Landlord (including claims by customers of the Tenant) in connection with 

losses or damages that they might suffer when an interruption in the supply of electrical power 

from the generator system and the switching equipment results in the Tenant's customers 

suffering losses.  This exposure needs to be addressed because of developments in Canadian case 

law related to liability for damages for pure economic loss arising from a person's negligence.
1
 

An important aspect of these releases and indemnities concerns the so-called "third party 

benefit rule" that continues to apply in Canada.  Since the affiliates of the Landlord and the 

owners of the building (where the landlord does not itself own the building), and their respective 

officers, directors, and employees are not parties to the lease, there is a substantial risk that the 

court might hold that they do not have the benefit of the releases and indemnities provided for in 

the document.
2
  Section 9.03 attempts to reduce this risk by stipulating that the Landlord acts as 

an agent or trustee for the benefit of each of the other persons and entities intended to be 

benefited by the release and indemnity provisions.  This mechanism is not entirely foolproof 

since the establishment of the agency or trust relationship would, in most cases, not be 
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documented and may not be possible to be established as between the licensor and the other 

released parties.  However, the clause does open the possibility that a Canadian court seeking to 

support the enforceability of the releases and indemnities, on the basis that it reflects the 

intentions of the parties, would accept the agency and trust clause as a basis for that support. 

 

The Need For a Risk Transfer System in Other Situations 

The release, indemnity, and agency and trust provisions included in the generator usage 

agreement should be included in any agreement in which a landlord agrees to provide special 

services to a tenant where an interruption or a malfunction of those services would have the 

result of the tenant either itself suffering economic loss due to disruption of its business, or the 

tenant's customers might suffer economic loss where the tenant's ability to serve those customers 

is disrupted by the interruption of services. 

The rationale for these limitations of liability should be obvious, but it is worth 

commenting that, in many cases, the amount of consideration received by the landlord in terms 

of fees or benefits in return for providing additional services does not adequately cover the 

landlord's risk of damages and liability should a disruption of the services occur.  It is often 

difficult for the landlord to realistically assess the amount of risk involved in providing certain 

types of services having regard to the nature of the tenant's business and, accordingly, it is 

essential to a landlord providing special services to a tenant to negotiate some form of limitation 

of liability.  Note, as well, that the exposure does not apply only to lost profits but the potential 

for litigation and the legal fees associated with it. 
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Security Services 

In the writer's experience (and in the experience of the other lawyers in our firm) it is rare 

for a landlord to agree to provide security services to a tenant as additional services.  The 

landlord might agree to install or upgrade security services for the building in connection with a 

lease negotiation and the cost of operating the security systems would typically be included in 

operating costs but, where a tenant requires its own specifically tailored security services, usually 

the tenant contracts directly with its own security service provider.  Perhaps an exception exists 

where a tenant is performing work or requires supplemental additional security in connection 

with construction or other activities in the course of its use of the premises and the landlord 

makes available to the tenant its own security staff on a specifically identified and negotiated 

basis.  Where this situation occurs, it is prudent for the landlord to make every effort to limit its 

liability in accordance with the risk transfer system described above.  Tenants will, of course, 

resist those attempts by making exceptions for deliberate or grossly negligent actions on the part 

of the landlord or its employees, or by making an exception for negligence.  However, unless the 

landlord is adequately compensated for the risk, it would not normally agree to those limitations. 

Document Shredding 

Document shredding services are generally available directly to tenants from third party 

suppliers of those services and landlords are rarely called upon to provide those services to 

tenants.  The writer is aware of at least one or two isolated instances in earlier years when 

landlords agreed to provide these services and the form of agreement in each case did include 

appropriate limitations of liability and risk transfer clauses.  It is worth noting that the exposure 

in the document destruction situation is really not different from the situation where a landlord 

provides janitorial services.  Janitorial staff will typically have access to office areas where 
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documents, often confidential in nature, could be accessed in unlocked filing cabinets or even on 

desks and other open surfaces.  For that reason, it is common for informed tenants to insist upon 

the landlord's janitorial staff being bonded and for the landlord to carry employee dishonesty 

insurance.  The kinds of exposure to which a landlord may be vulnerable would not be covered 

under ordinary commercial general liability insurance policies. 

Final Cautionary Note 

When a landlord agrees to provide special services to a tenant the landlord exposes itself 

to the risk of claims for damages including economic and special damages where there is a 

breakdown in the provision of the service.  In determining the compensation which the landlord 

receives for the additional service, the risk exposure needs careful consideration.  The risk 

exposure can, in some cases, be mitigated by appropriate insurance coverage and that extra 

insurance cost would be factored into the determination of the fee.  Where insurance coverage is 

not available or is not cost effective, carefully drafted limitations of liability and indemnities are 

needed.  Conversely, when seeking additional services, a tenant should ensure that it retains the 

flexibility in its lease document to bring in its own service supplier and to choose service 

suppliers for special services with which it feels comfortable and whose background, experience, 

financial strength, and insurance programs adequately support the operations of the service 

supplier. 

 

H:\JEDD\Articles\SixMinuteLawyer\SIX MINUTE - Feb 2014 re LL add'l services.doc 



 

11 
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EXHIBIT 2 
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EXHIBIT 3 
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